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CASE HISTORY

The claimant timely appealed the December 8, 2004 determination that denies benefits under AS 23.20.379. The issue is whether the claimant voluntarily left suitable work without good cause.

FINDINGS OF FACT

The claimant began his union laborer position on November 1, 2004 and last worked on November 16, 2004, which is the date he voluntarily quit (Exhibit 3). The employer paid him $24.49 per hour to work 40 hours per week. His job duties were to transport and stock “sheetrock” for the other workers and to clean the work area of debris.

Before beginning work for the employer, Mr. Rose was unaware that the employees were permitted to smoke cigarettes in the workplace. He worked in a partially finished commercial building, which had no ventilation system as yet. Ms. Rose’s foreman, with whom Mr. Rose worked closely, as well as some of the other workers, smoked cigarettes while working.

Mr. Rose asked his foreman to not smoke his cigarettes around him, as the smoke bothered him. The foreman agreed, but since all of the other smokers were smoking their cigarettes, the foreman returned to smoking his after a short time.

The physical symptoms that Mr. Rose experienced while working around the smokers included a shortness of breath, coughing and “hacking.” He frequently had to go outdoors to get fresh air while on that job.

Two days before quitting, Mr. Rose went to his union about the workplace smoking problem. The business agent and another union representative told him that they would “see what we can do.” They did not specify when they would have an answer for him.

After consulting with his union, Mr. Rose returned to work. On November 16, 2004, at the end of the shift, he told his foreman that he could no longer handle working in such a smoky environment and for that reason he would not be returning to the job.
Mr. Rose is a non-smoker and always has been. 

Several years ago, he worked in a confined area with two chain-smokers, and he often had upper respiratory infections from the smoky environment. His doctor recommended he avoid a workplace where others smoked cigarettes.

PROVISIONS OF LAW

AS 23.20.379 provides, in part:
(a) An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker

(1) left the insured worker’s last suitable work voluntarily without good cause… 

8 AAC 85.095 provides, in part:


(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes



(1)
leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work…

PROVISIONS OF LAW AND PRECEDENT

In Reaves, Commissioner Dec. 9426768, May 25, 1994, the Commissioner reversed the Tribunal’s denial of benefits holding a statement from a claimant doctor’s is not necessary to show a claimant is harmed by cigarette smoke. The Commissioner concluded:

The Tribunal expected the claimant to produce a physician's report indicating the claimant was advised to quit her position.  Under the circumstances, we do not believe such a statement is necessary.  New state and federal laws have expounded upon the dangers of exposure to tobacco smoke, and given the claimant's condition, we hold that the environment under which she was forced to work was unsuitable for her. The claimant therefore had good cause to leave what had become for her unsuitable work.

In Prince, Comm’r Dec. 01 1963, December 14, 2001, the Commissioner concluded a claimant who quit work, in part, due to exposure to cigarette smoke quit with good cause. The Commissioner held:

In AS 18.35.300 the Legislature established that "Smoking in any form is a nuisance and a public health hazard. . ." It went on to declare that many public places and places where an employer posts no smoking signs are to be smoke-free.

We hold that the claimant's problems with the smoking by his supervisor and co-workers alone provided him good cause for leaving work. We have previously held that continued exposure to cigarette smoke in the workplace provides a claimant with good cause for leaving work if the claimant complains to the employer and nothing is done. Reaves, Comm'r Decision 94 2768, May 25, 1994. Those conditions prevailed in the present case, in spite of the employer's policy prohibiting smoking in certain areas. The claimant took all the steps necessary to correct the situation but the conditions grew worse. Under those circumstances, we hold the claimant did have good cause to quit work that had become unsuitable for him.

CONCLUSION

Cigarette smoke “is a nuisance and a public health hazard” (AS 18.35.300 cited in Prince above). A claimant need not provide a doctor’s statement to establish cigarette smoke harms health (see Reaves cited above).

As a non-smoker, Mr. Rose’s exposure to a carcinogenic nuisance and public health hazard alone gave him good cause to leave work. The voluntary leaving determination will be reversed.

Since Prince and Reaves allow payment of benefits in this matter, the Tribunal will not review the applicability of the suitable work standard established by the Alaska Supreme Court in Wescott v. State, Dept. of Labor, 996 P.2d 723, (2000 Alaska).

DECISION
The December 8, 2004 determination is REVERSED. The claimant is allowed benefits beginning with the week ending November 27, 2004 through the week ending January 1, 2005, if he was filing and was otherwise eligible. The three-week reduction is restored to his maximum benefit entitlement. The determination will not jeopardize his eligibility for extended benefits.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on January 6, 2005.
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