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CASE HISTORY AND FINDINGS OF FACT
On December 10, 2004, Mr. Katterman appealed a notice of determination and determination of liability issued to him on September 15, 2004. The notice of determination denies           Mr. Katterman benefits pursuant to AS 23.20.378 and AS 23.20.387. The determination of liability holds Mr. Katterman liable for repayment of benefits overpaid to him.
Because of the date he filed his appeal from these matters, an issue of the timeliness of these appeals is raised. 

Mr. Katterman was incarcerated from June 21, 2004 to August 19, 2004 when he was released.

The determinations under review were preceded by an investigation by Jim Schwanke, the Employment Security Division (ESD) investigator in the matter. Mr. Schwanke attempted unsuccessfully to contact Mr. Katterman in August 2004. He also sent him a questionnaire for him to fill out. The questionnaire was received by Mr. Katterman but lost. 

Mr. Katterman contacted the ESD on September 17, 2004 about the questionnaire. He was advised by Sue Nichols, a paralegal in investigator Schwanke’s office, that a determination had already been issued and that he would be receiving it, and that his only avenue was an appeal (Exhibit 5). He was also advised that if he did not get the notice of determination within a week to call back. It does not appear that Mr. Katterman ever followed this advice to request another copy of the determination. 

The next day, September 18, 2004, Mr. Katterman was incarcerated at the Anchorage jail where he stayed until transfer to the Cordova Center in late October. While Mr. Katterman was incarcerated, a neighbor was picking up his mail; none, however, was forwarded to Mr. Katterman while he was incarcerated.
On November 24, 2004, Mr. Katterman was briefly released from the Cordova Center. On November 28, 2004, he sent in the ESD questionnaire that had been mailed to him in August.  A few days later Mr. Katterman was again incarcerated where he remains at the time of the hearing in this matter. His November 28, 2004 questionnaire was considered his appeal of the matter. 
Mr. Katterman was not certain if he had actually seen the notice of determination issued in the matter on September 15, 2004. He felt that his incarceration, and the limited use of the telephone and mails was good cause for filing an untimely appeal. However,     Mr. Katterman forthrightly testified that during his incarceration he was able to pay utility bills by telephone.

STATUTORY PROVISIONS

AS 23.20.340 provides in part:

     (e)  The claimant may file an appeal from an initial

          determination or a redetermination under (b) of this

          section not later than 30 days after the claimant is

          notified in person of the determination or

          redetermination or not later than 30 days after the date

          the determination or redetermination is mailed to the

          claimant's last address of record.  The period for filing

          an appeal may be extended for a reasonable period if the

          claimant shows that the application was delayed as a

          result of circumstances beyond the claimant's control.

     (f)  If a determination of disqualification under

          AS 23.20.360, 23.20.362, 23.20.375, 23.20.378 -

          23.20.387, or 23.20.505 is made, the claimant shall be

          promptly notified of the determination and the reasons

          for it.  The claimant and other interested parties as

          defined by regulations of the department may appeal the

          determination in the same manner prescribed in this

          chapter for appeals of initial determinations and

          redeterminations….

AS 23.20.390. Recovery of improper payments; penalty.

(a) An individual who receives a sum as benefits from the unemployment compensation fund when not entitled to it under this chapter is liable to the fund for the sum improperly paid to the individual.

CONCLUSION

Timeliness of Appeal Issue

Mr. Katterman appealed the  September 15, 2004 notice of determination and determination of liability on November 28, 2004, well after the thirty days provided for a timely appeal. What must now be decided is whether Mr. Katterman’s decision to delay filing his appeal request was beyond his control.

In Borton vs. ESD, Superior Ct., 1KE-84-620 CI, 1C CCH Unemp. Ins. Rptr, AK, 8110, October 10, 1985, the court states in part:PRIVATE 


It is clear from Estes v. Department of labor, 625 P.2d 293 (Alaska 1981) that a late claimant must show some quantum of cause; implicit is the requirement that the claimant's delay be caused by some incapacity, be it youth, illness, limited education, delay by the post office, or excusable misunderstanding, at the very least, and that the state suffer no prejudice.


If the delay is short, the claimant need show only some cause; for longer delays more cause must be shown….

Mr. Katterman’s access to mail and telephone service certainly would hinder his efforts to file an appeal. However,          Mr. Katterman never changed his address after he was incarcerated and testified that he was able to pay his utility bills while in custody. Mr. Katterman was aware of the determinations issued and had only his incarceration to explain his inaction. It does not appear that he ever attempted to re-contact the Employment Security Division after being advised on September 17, 2004 to do so if he did not get a determination.

If Mr. Katterman had made some additional efforts to keep himself apprised of the status of the ESD determinations this decision might have been different—but he did not. This Appeals Tribunal, therefore, holds that Mr. Katterman’s late appeal request from the determinations dated September 15, 2004 is denied, as he delayed the filing of his appeal for reasons not shown to be beyond his control preventing a timely appeal.

The Tribunal has no jurisdiction to consider the matter of whether Mr. Katterman’s ability/availability for work during the weeks from June 22, 2002 to week ending July 27, 2002, or whether he misrepresented his ability/availability for work, or whether he is liable for a benefit overpayment. His appeal from  these matters is dismissed as untimely filed.

DECISION

The appeal from the notice of determination based upon         AS 23. 20.378 and AS 23.20.387 issued on September 15, 2004 is DISMISSED as untimely filed. Benefits remain denied from weeks ending June 22, 2002 to week ending July 27, 2004.

Mr. Katterman remains liable for the overpayment based upon    AS 23.20.390 as shown on the determination of liability.

Mr. Katterman remains denied benefits based upon AS 23.20.387 for the penalty period from September 18, 2004 through May 21, 2005.
APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days of the date of the decision. The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and mailed in Juneau, Alaska on January 20, 2005.

                                   Michael Swanson








Hearing Officer

