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CASE HISTORY

Mr. Smith timely appealed the November 18, 2004 determination that denied benefits under AS 23.20.379. The issue is whether the employer discharged him for misconduct connected with his work.

FINDINGS OF FACT

Mr. Smith began working for the employer on October 22, 1985 and was dismissed on 

October 29, 2004. Mr. Smith last physically performed work duties for the employer on September 8, 2004. He worked full-time for approximately ten months of each year and earned $2,879.22 per month as a Mental Health Safety Security Specialist. His work schedule was 7:00 a.m. to 3:30 p.m. Monday through Friday. His position duties were to answer phones, monitor the signing-in and signing-out of students and visitors, and “wand” students for restricted items as they entered the building. 

Exhibit 4, pages 2 and 3 of 4, is a copy of Mr. Smith’s termination letter, received on October 29. In it, the employer indicated that Mr. Smith’s termination was for abuse of sick leave, insubordination and dishonesty. Mr. Smith denies these allegations. 

During his 19 years of employment, Mr. Smith rarely took sick leave. When he did call in sick, he was ill or in pain. He suffers from severe osteoarthritis in his hips and also has a shoulder problem. Because his usual medication did not control his pain during a rainy bout of weather on August 26, Mr. Smith obtained a prescription for Darvocet, which is a narcotic and causes him to be unable to function properly, in that it makes him sleepy and unable to drive. He tried to limit the use of that medication for only those times when no other medication would control his pain. Mr. Smith took the Darvocet on August 27, 28 and 30. On August 27 and 30, he called in sick because he was still in pain and still taking Darvocet. 

The termination letter states that Mr. Smith did not provide the requested verification for his August 29 and 30 absences as required. Mr. Smith was not absent from work on August 29; he was not scheduled to work on that date. 

The termination letter goes on to say that Mr. Smith was suspected of abusing his sick leave on August 27 and 30, dates for which personal leave was denied and during which he was suspected of having traveled out of state. Mr. Smith’s travel began at approximately 6:00 p.m. on August 27 and ended at midnight on 

August 30. He provided medical documentation to the employer for his August 27 and 30 absences. The employer requested that Mr. Smith provide proof that that he traveled on the dates he said did. He did not keep his boarding passes, and he had no other documentation to provide to the employer. He was told that the airline could show only that a ticket was purchased for him, not when he actually traveled.  He conveyed to the employer what he discovered from the airline. 

On August 26, Mr. Smith had requested time off to attend his niece’s wedding in California. His leave request was denied. He and his wife had already decided that if his leave request were denied, their son would travel in his place. Because 

Mr. Smith was in severe pain, he did not want to travel. His wife decided to stay home with him. On August 27, his wife changed her mind and persuaded Mr. Smith to accompany her to the wedding. Mr. Smith felt that sitting on a plane would not cause him any more problems than sitting at home. He knew there would be a wheelchair awaiting him at his destination. Additionally, he wanted to get away from the rainy weather that was causing his osteoarthritis to flare up. During his trip, he rested except to attend the wedding ceremony itself, and people “waited on” him. Mr. Smith and his wife flew on stand-by tickets both ways because they had given up their original reservations. He asserts that the employer did not accept this explanation.

Mr. Smith’s termination letter indicated that he was insubordinate when he failed to attend mandatory job training on August 27 and 30, 2004. Mr. Smith denies he was insubordinate. He maintains that he was in pain and could not attend. 

Mr. Smith denies any dishonesty in his dealings with the employer. He contends that the employer conducted its investigation only after he requested a transfer to an less physical job and after he was placed on permanent sick leave on September 8, 2004. 

STATUTORY PROVISIONS

AS 23.20.379. provides in part:

(a) An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker…

(2) was discharged for misconduct connected with the insured worker's last work.

8 AAC 85.095. provides in part:
(d)
“Misconduct connected with the insured worker’s work” as used in AS 23.20.379(a)(2) means

(1)
a claimant’s conduct on the job, if the conduct shows a wilful and wanton disregard of the employer’s interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer’s interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion…

CONCLUSION

When a worker has been discharged, the burden of persuasion rests upon the employer to establish that the worker was discharged for misconduct in connection with the work. In order to bear out that burden, it is necessary that the employer bring forth evidence of a sufficient quantity and quality to establish that misconduct was involved. Rednal, Comm'r Dec. 86H‑UI-213, August 25, 1986. PRIVATE 

In Mendonsa, Comm’r Dec. 04 0577, June 8, 2004, the Commissioner held, in part:

The employer produced no witnesses who had direct knowledge of the alleged demeanor problems over the last few months of the claimant’s employment. In other words, all of the employer’s evidence on this crucial element is hearsay. 

Although the documentary evidence suggests that Mr. Smith’s employment was terminated for abuse of sick leave, insubordination and dishonesty, Mr. Smith successfully contested these allegations. 

The employer has not met its burden in establishing that Mr. Smith’s employment was terminated for work-connected misconduct. Accordingly, the Tribunal concludes that 

Mr. Smith’s discharge occurred for reasons other than work-connected misconduct, and no denial of benefits will be imposed

DECISION

The November 18, 2004 separation determination is REVERSED. Mr. Smith is allowed benefits beginning with the week ending October 30, 2004 through the week ending December 4, 2004, and thereafter, if he filed and was otherwise eligible. His maximum benefit entitlement is not reduced by three weeks, and he may still be eligible to receive future extended benefits.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days of the date of the decision. The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on January 14, 2005.
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