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STATEMENT OF THE CASE

The claimant timely appealed the December 22, 2004 determination that denied benefits under AS 23.20.379. Benefits were denied on the ground that Ms. Brod quit suitable work without good cause. The issue before the Tribunal is whether she quit the job or was discharged from employment for misconduct in connection with the work.

FINDINGS OF FACT

Ms. Brod opened her claim for unemployment insurance benefits effective 

December 12, 2004. She began her employment with Geneva Woods Ear, Nose and Throat Associates, Inc. (Geneva Woods) on October 14, 2004 and last worked for the employer on December 1, 2004. She was a full-time Front Desk/Back Desk Coordinator whose pay rate was $16.00 per hour.

Ms. Brod found her position with Geneva Woods through an employment agency, Alaska Executive Search (AES). AES offers the employer a 90-day guarantee on each placement/worker. If that placement does not work out for whatever reason, AES will replace that worker at no additional charge/finder’s fee or help work out the difficulties between the employer and the worker.

Ms. Brod had attendance problems due to the “very messy” divorce in which she has been embroiled since the early part of November 2004. She was taken totally by surprise at this turn of events in her life and cried at work each day after learning of the divorce. Ms. Brod was counseled that if she could not get and keep her emotions under control at work and be at work as scheduled, her employment would end. She was granted a short leave of absence from November 22 through November 28, 2004 to take care of the issues relating to her divorce. Ms. Brod returned to work on November 29. 

Ms. Brod did consult her physician about her emotional state and was given medication to cope. Despite the medication, she felt that she had to take care of the divorce so that she could move on with her life. She has had and still has numerous appointments regarding her divorce. 

On December 2, Ms. Brod called Ms. Bogowith to say that she would be absent because she had neither heat nor lights in her house. Ms. Bogowith told her to stay home and deal with that situation. Ms. Bogowith characterized Ms. Brod as “very hysterical” during the phone call.

On December 3, Ms. Brod left a message for Ms. Bogowith saying that she would be at work later that day. By mid-day when Ms. Brod was not yet at work, Ms. Bogowith called her. Ms. Brod again said she would be at work later. By 2:30 p.m. when 

Ms. Brod still had not arrived at work, Ms. Bogowith called AES and requested that 

Ms. Brod’s employment be terminated, as that is one of the services AES provides to employers whose placement does not work out satisfactorily. The AES representative called Ms. Bogowith within a short time to tell her that Ms. Brod had been left a voice mail message advising her of her dismissal.

On December 3, 2004, Ms. Brod had a friend deliver her office keys and a letter of resignation (exhibit 8, 5 of 7) to Ms. Bogowith, the Clinic Administrator at Geneva Woods. Ms. Brod was at her attorney’s office that day trying to get heat and electricity restored to her house. Ms. Bogowith received the resignation letter at approximately 3:30 p.m. on December 3. Because Ms. Brod felt she became too emotionally involved with the problems surrounding her divorce, she felt she could not give 100 percent to Geneva Woods. Her focus at that time was on “survival” only, as her husband owns the house in which she was living, and all of the financial records and utilities were in his name. He left her with no money.  Her husband had disconnected the heat and electricity in the house and cancelled their credit cards. 

Ms. Brod has been doing “fill-in” work only since leaving Geneva Woods. She feels that she can work only temporary jobs around her divorce appointments and hearings at this time. Her divorce trial date is currently set for April 24, 2005.

STATUTORY PROVISIONS

AS 23.20.379 provides in part:

 (a)  
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker

(1) left the insured worker's last suitable work voluntarily without good cause; or 

(2) was discharged for misconduct connected with the insured worker's last work.

8 AAC 85.095 provides, in part:


(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes

(1) leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work….

(d) "Misconduct connected with the insured worker's work" as used in 


AS 23.20.379(a)(2) means

(1)  
a claimant's conduct on the job, if the conduct shows a wilful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer's interest does not arise solely from inefficiency, unsatisfactory performance as the              result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion…

CONCLUSION

The first issue to decide in this matter is whether Ms. Brod was discharged or whether she voluntarily quit work. Based on the testimony provided, the Tribunal concludes she was discharged from her position. She ultimately had no choice in remaining on the job, even if she had not resigned at nearly the same time as her dismissal took effect. The issue then goes to whether Ms. Brod was dismissed for work-connected misconduct. To establish misconduct, the employer must present evidence to show that Ms. Brod did something contrary to the best interests of the employer.  

In King, Comm’r Dec. 03 1060, August 25, 2003, with regard to absences, the Commissioner held in part:

The claimant did not make reasonable attempts to notify her employer of her absence in spite of clear instructions to do so. “Unexcused absence or tardiness is considered misconduct in connection with the work unless there is a compelling reason for the absence or tardiness and the worker makes a reasonable attempt to notify the employer.” Tolle, Commissioner Review 9225438, June 18, 1992.

There is no doubt that Ms. Brod found herself in a tenuous position once her husband left her. She was not emotionally equipped to be at work as scheduled. Based on the testimony provided, the Tribunal concludes that Ms. Brod did have a compelling reason for her final absence---she was trying to get the heat and electricity restored to her house. Considering Ms. Brod’s situation, the Tribunal also concludes that she made a reasonable effort to notify her employer of her final absence on December 3, 2004. 

There is no evidence that a determination was made regarding Ms. Brod’s availability for full-time work. That issue will be remanded to the call center for its investigation and issuance of a determination, if necessary. 

DECISION

The determination issued in this matter on December 22, 2004 is REVERSED and MODIFIED. Benefits for the week ending December 4, 2004 through the week ending January 8, 2005 are allowed pursuant to AS 23.20.379(a)(2) (discharge), if Ms. Brod is otherwise eligible. Her maximum benefit entitlement is not reduced by three weeks, and she may be eligible for the receipt of future extended benefits, if she is otherwise eligible.

The issue of Ms. Brod’s availability is REMANDED to the Anchorage Unemployment Insurance Call Center for its investigation and issuance of a determination, if it deems necessary.

Dated and Mailed in Anchorage, Alaska, on January 20, 2005.


Diane Reeves


Hearing Officer

