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STATEMENT OF THE CASE

On January 3, 2005, Mr. Weber filed a timely appeal against a determination that denied unemployment benefits under AS 23.20.379. The issue before me is whether he voluntarily quit suitable work without good cause.

FINDINGS OF FACT

Mr. Weber began working for the employer on October 25, 2004. He last worked on November 29, 2004. At that time, he normally worked an average of 48 hours per week at a salary of $28.70 per hour.

Mr. Weber was dispatched through the Union to work for the employer as a deckhand and ironworker.  The job was advertised as offering five days of work at ten hours per day, and one day at eight hours.
Mr. Weber did not work on the Thanksgiving holiday or the next day, November 26.  When he returned to work as scheduled on Monday, November 29, it became apparent that some of the crew had been called to work on Saturday, November 27.  After verifying his suspicions with the Union steward assigned to the job, Mr. Weber became upset that he had not been one of the workers called to work that day and quit by walking off the job at 5:00p.m.  He did not notify his employer he was quitting or why.
Mr. Weber also quit because he did not feel he was getting the hours the job had been advertised at and it was affecting his attitude.  The week previous to his quitting he only worked 30 hours.  Mr. Weber felt that continuing to work at his job when angry could pose safety risks in his line of work.

STATUTORY PROVISIONS

AS 23.20.379. Voluntary quit, discharge for misconduct, and refusal of work.

(a)
An insured worker is disqualified for waiting‑week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker

(1)
left the insured worker's last suitable work voluntarily without good cause. . . .

8 AAC 85.095. Voluntary Quit, discharge for misconduct, and refusal of work.

(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes

(1)
leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work;

(2)
leaving work to accompany or join a spouse or maintain a family unit in a location from which it is impractical to commute to that work, so long as the decision to leave work was reasonable in view of all the facts, no reasonable alternative existed to leaving work, and the worker's actions were in good faith and consistent with a genuine desire of retaining employment;

(3)
leaving unskilled employment to attend a vocational training program approved by the director under AS 23.20.382, only if the individual enters that training upon separating from work.

CONCLUSION

The definition of good cause for leaving work in 8 AAC 85.095 contains two elements. The underlying reason for leaving work must be compelling, and the worker must exhaust all reasonable alternatives before quitting. Craig, Comm'r Dec. 86H-UI-067, June 11, 1986. A claimant seeking to establish good cause must satisfy both PRIVATE 
elements.
"It is the prerogative of the employer to make those work assignments as the employer feels best befits the work needed to be done." In re Shelton, Comm'r Dec. 86H-UI-310, October 31, 1986.  (Comm Dec 02 02550 says: Therefore, leaving work because of an objection to the distribution of work is for good cause only if:  1) The distribution of work caused undue hardship to the worker; or 2) The evidence clearly shows that the employer, in distributing work, unfairly discriminated against the worker.)

Mr. Weber quit his job because of what he thought unfair work distribution and a breach on the part of the employer to provide the number of work hours promised on the job advertisement posting.  The job was advertised at 58 hours per week, and Mr. Weber averaged 48 hours per week.
Mr. Weber’s complaint of working only 30 hours the week prior to his separation is without merit, as it was a holiday week and not a normal work week for the employer or any of the workers.  Because Mr. Weber did not ask his employer why he was not one of the workers asked to work on November 27, he cannot establish that he was being unfairly discriminated against, and missing that one day of work cannot be considered as posing an undue hardship on Mr. Weber.
Because Mr. Weber has not established that the employer showed unfair discrimination in distributing the workload, and failed to inform the employer that he felt the job had been misrepresented to give the employer time to adjust, Mr. Weber did not have good cause to quit his job.  Furthermore, Mr. Weber has not shown that he exhausted all reasonable alternatives to alleviate his anger, which he viewed as a potential safety issue, by bringing his complaints to his employer or requesting a leave of absence in which to cool down. 
For the above reasons, Mr. Weber did not have good cause to voluntarily leave his employment.
DECISION

The notice of determination issued in this matter on December 14, 2004 is AFFIRMED. Mr. Weber is denied benefits for the weeks ending December 4, 2004 through 
January 8, 2005. His maximum payable benefits remain reduced by three times his weekly benefit amount, and he is ineligible for the receipt of extended benefits.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days of the date of the decision. The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and mailed in Juneau, Alaska on January 28, 2005.


Janne Carran

Hearing Officer
