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STATEMENT OF THE CASE

On January 6, 2005, the employer timely appealed a notice of determination that allowed Mr. Contreras unemployment insurance benefits. No disqualification was imposed under AS 23.20.379. The issue before me is whether Mr. Contreras was discharged for misconduct connected with his work.

FINDINGS OF FACT

Mr. Contreras began working for the employer on June 18, 2003. He last worked on December 6, 2004. At that time, he normally worked 40 hours per week and earned $11 per hour.

Mr. Contreras worked as a janitor.  His direct supervisor was Mr. Hutson.  Mr. Hutson had spoken to Mr. Contreras on several occasions regarding the need to do a better job and finish all his duties within the time period allowed, specifically completing all the vacuuming and cleaning of the restrooms.  Mr. Hutson was of the opinion that Mr. Contreras had a hard time meeting the performance standards set by the employer.  
Mr. Hutson found Mr. Contreras to be very cooperative and not one to give him any trouble.  Mr. Hutson never told Mr. Contreras he would be fired if he did not complete all his cleaning, or that his job was in jeopardy.  The last time Mr. Contreras was spoken to was October 21, 2003.  

In November 2004, Mr. Contreras missed three consecutive days of work from the 23rd through the 26th, without giving his employer proper notification of his intended absence.  He had called the number of the control room, which is the number he had always called in the past for attendance.  The control room is not always manned, and  is shared by other businesses within the Dimond Mall.  Because no one answered the telephone and there was not an answer machine, Mr. Contreras was unsuccessful at reaching his employer. 
Mr. Contreras had other options of notifying his employer, such as contacting his supervisor at home or looking up the actual listing of the employer’s telephone number in the telephone book.  He did not do so because he had never done so in the past.
After his absences in November, Mr. Contreras showed up to work as scheduled and continued to work until he was discharged by Mr. Hutson on December 6, 2004.  

Mr. Hutson told Mr. Contreras he was being discharged for absenteeism without proper notification, but informed the Tribunal he was discharged for poor work performance over the history of his employment, and that while he had been absent without proper notification, it was not considered in the decision to terminate his employment.
STATUTORY PROVISIONS

AS 23.20.379. Voluntary Quit, Discharge for misconduct, and refusal of work.

(a) An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker

(1) left the insured worker’s last suitable work voluntarily without good cause; or

(2) was discharged for misconduct connected with the insured worker's last work.

. . . .

(c) The department shall reduce the maximum potential benefits to which an insured worker disqualified under this section would have been entitled by three times the insured worker’s weekly benefit amount, excluding the allowance for dependents, or by the amount of unpaid benefits to which the insured work is entitled, whichever is less.

(d) The disqualification required in (a) and (b) of this section is terminated if the insured worker returns to employment and earns at least eight times the insured worker’s weekly benefit amount.

8 AAC 85.095. Voluntary quit, discharge for misconduct, and refusal of work.
(d)
“Misconduct connected with the insured worker’s work” as used in AS 23.20.379(a)(2) means

(1)
a claimant’s conduct on the job, if the conduct shows a wilful and wanton disregard of the employer’s interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer’s interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion.

(2)
a claimant’s conduct off the job, if the conduct

(A)
shows a wilful and wanton disregard of the employers interest; and


(B)
either

(i)
has a direct and adverse impact on the employer’s interest; or

(ii)
makes the claimant unfit to perform an essential task of the job.

CONCLUSION

When a worker has been discharged, the burden of persuasion rests upon the employer to establish that the worker was discharged for misconduct in connection with the work. In order to bear out that burden, it is necessary that the employer bring forth evidence of a sufficient quantity and quality to establish that misconduct was involved. Rednal, Comm'r Dec. 86H‑UI-213, August 25, 1986. 

Mr. Contreras could have made more effort to notify his employer of his intended absence, and not doing so could be determined to display a willful and wanton disregard of the employer’s interest.  However, Mr. Hutson testified that the unauthorized absences were not a consideration in his decision to discharge Mr. Contreras.  Mr. Contreras was discharged for not meeting the performance standards set by the employer.
In Brown, Comm’r Dec. NO. 9225760, July 6, 1992, the Commissioner states in part:

Negligence is simply the failure to perform duties which the worker understands and is able to perform. It does not necessarily mean that the worker willfully failed to perform the duties. It means simply that the worker was indifferent to whether the duties were performed properly or not.

If the worker is not able to perform the job, there can be no finding of negligence. There should be some clear evidence that the worker is capable of performing the work. In this case, it appears that the claimant simply did not make probation. There is no clear evidence that he was ever able to perform the job satisfactorily. His supervisor stated that he tried but couldn't do it.

The claimant may have had a poor attitude, and the employer probably had very good business reasons for discharging him. We conclude, however, that he was discharged for inefficiency resulting from lack of job skills or experience, but not for misconduct connected with the work.

The case of Mr. Contreras follows that of Mr. Brown in the above Commissioner decision, in that Mr. Contreras seemed to fail due to an inability and not an unwillingness, to perform. Mr. Contreras had been told over the course of his 18 months of employment that he needed to improve.  His employer did not discharge Mr. Contreras over a final incident, but over a gradual realization that although Mr. Contreras was very cooperative and respectful, it was hard for him to get all his work done.
The meaning of the term misconduct is limited to conduct evincing such willful disregard of an employer's interests as is found in deliberate violations or disregard of standards of behavior which the employer has a right to expect of his employee, or in carelessness or negligence of such degree or recurrence as to manifest equal culpability, wrongful intent or evil design, or to show an intentional and substantial disregard of the employer's interests or of the employee's duties and obligations to his employer.  On the other hand mere inefficiency, unsatisfactory conduct, failure in good performance as the result of inability or incapacity, inadvertencies or ordinary negligence in isolated instances, or good faith errors in judgment or discretion are not to be deemed "misconduct" within the meaning of the statute.  Boynton Cab Co. v. Neubeck, 237 Wis. 249, 296 N.W. 636 (1041) from Lynch, Comm'r Rev. No. 82H-UI-051, March 31, 1982.

The Tribunal does not dispute an employer’s ability to discharge an employee whose behavior or actions may be detrimental to their business interests. However, in this case the record supports the conclusion that Mr. Contreras was discharged for an inability to meet the performance standards set by his employer and not for any willful and wanton disregard of the employer’s interests. 
DECISION

The notice of determination issued in this matter on December 30, 2004 is AFFIRMED. Mr. Contreras is allowed unemployment insurance benefits and no disqualification is imposed under AS 23.20.379. Benefits remain allowed for the weeks ending December 11, 2004 through January 15, 2005.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days of the date of the decision. The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Juneau, Alaska, on January 28, 2005.
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