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STATEMENT OF THE CASE

On January 6, 2005, Ms. Lang timely appealed a denial of unemployment insurance benefits under AS 23.20.379. The issue before the Tribunal is whether she was discharged for misconduct connected with her work.

FINDINGS OF FACT

Ms. Lang began working as a cook for the Valdez Senior Center on September 22, 1997. She last worked on December 13, 2004. She normally worked 35 hours per week and earned $15.00 per hour.

During her years of employment, Ms. Lang received one warning, in September 2003. The warning was an undocumented verbal warning given from the program manger, 

Ms. Pickard, about the way Ms. Lang had spoken to her.

.   

On December 1, 2004, Ms. Pickard warned the maintenance person for assisting 

Ms. Lang with a project instead of attending to his own work. After Ms. Pickard returned to her office, Ms. Lang went to see her to discuss the directive given to the maintenance person. During their conversation, Ms. Lang asked Ms. Pickard “why are you being a bitch.” Ms. Pickard told Ms. Lang “calm down or you’re going to get written-up.” The conversation continued with Ms. Lang stating that neither she, nor the other employees liked Ms. Pickard. After a few additional words spoken between the two, 

Ms. Lang left the office and returned to work. 

The conversation upset Ms. Pickard and she began to cry, as she felt Ms. Lang “had been hurtful.” Ms. Pickard was so upset she decided to leave work. She ended up going to see Ms. Gloria Day, the president of the board. Ms. Day told Ms. Pickard that

Ms. Lang had already called her and that she told Ms. Lang that she needed to apologize to Ms. Pickard. 

Ms. Day listened as Ms. Pickard restated the events that occurred earlier between herself and Ms. Lang. Ms. Pickard then told Ms. Day that things have been this way since she walked through the door in August. All the employees were fighting against her and she felt she could not do her job with all the undermining that was going on. “Something has got to be done.” Ms. Day suggested calling a meeting with the board to discuss options. 

On December 3, Ms. Pickard called a meeting in her office with three of the seven board members. The members assured Ms. Pickard it was within her right to hire or fire employees. However, she was advised that whatever she decided, she needed to discuss it with the employer’s attorney first to make sure things were handled correctly. 

Ms. Pickard contacted the attorney’s office later that day and learned the attorney was out of town. His assistant requested her to fax a copy of the employer’s policy manual. On December 10, 2005, Ms. Pickard received a reply from the attorney stating that she was within her right to reprimand or terminate the employee in question.  

On December 13, Ms. Pickard called Ms. Lang into her office and fired her for insubordination stemming from their conversation of December 1 (exhibit 9). 

The employer’s policy states that if an employee wishes to file a grievance, she must do so within five days of when the incident occurring. Ms. Lang filed a grievance and a meeting was set up to meet with the board on December 16. 

On December 16, as Ms. Lang was preparing to attend the meeting she received a call from Ms. Day. Ms. Day informed Ms. Lang that the board was not required to meet with Ms. Lang because she was no longer an employee. If Ms. Lang wanted to take the issue further, she would need to seek legal council. 

STATUTORY PROVISIONS

AS 23.20.379. Voluntary Quit, Discharge for misconduct, and refusal of work.

(a) An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker

(1) was discharged for misconduct connected with the insured worker's last work….

8 AAC 85.095. Voluntary quit, discharge for misconduct, and refusal of work.
(d)
“Misconduct connected with the insured worker’s work” as used in AS 23.20.379(a)(2) means

(1) A claimant’s conduct on the job, if the conduct shows a wilful and wanton disregard of the employer’s interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer’s interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgement or discretion; or

CONCLUSION

When a worker has been discharged, the burden of persuasion rests upon the employer to establish that the worker was discharged for misconduct in connection with the work. In order to bear out that burden, it is necessary that the employer bring forth evidence of a sufficient quantity and quality to establish that misconduct was involved. Rednal, Comm'r Dec. 86H‑UI-213, August 25, 1986.

The meaning of the term misconduct is limited to conduct evincing such willful disregard of an employer's interests as is found in deliberate violations or disregard of standards of behavior which the employer has a right to expect of his employee, or in carelessness or negligence of such degree or recurrence as to manifest equal culpability, wrongful intent or evil design, or to show an intentional and substantial disregard of the employer's interests or of the employee's duties and obligations to his employer.  On the other hand mere inefficiency, unsatisfactory conduct, failure in good performance as the result of inability or incapacity, inadvertencies or ordinary negligence in isolated instances, or good faith errors in judgment or discretion are not to be deemed "misconduct" within the meaning of the statute.  Boynton Cab Co. v. Neubeck, 237 Wis. 249, 296 N.W. 636 (1041) from Lynch, Comm'r Rev. No. 82H-UI-051, March 31, 1982.

The Commissioner has held that reprimands or warnings are necessary in most cases to make certain that the worker was aware that the conduct was unsatisfactory. (Cantrell, 9225160, June 30, 1992)

"Not all disputes with a supervisor rise to the level of insubordination constituting misconduct." (Cantrell, 9225160, June 30, 1992.) The normal give and take of the work situation nearly always causes some disputes. Disagreements over how the work is to be done, wages, and the like are common in the workplace. 

In the seven years of her employment, Ms. Lang had only received one verbal warning. She was unaware her conduct could lead to being discharged. The Tribunal does not dispute an employer’s ability to discharge an employee whose behavior or actions may be detrimental to their business interests. In this case, however, the way Ms. Lang spoke to the program manager was more an error in judgment than a willful and wanton disregard of her employer’s interest. Therefore, it is concluded that Ms. Lang’s discharge was for reasons other than misconduct connected with the work. 

DECISION

The December 29, 2004, determination is REVERSED. No disqualification under AS 23.20.379 is imposed. Benefits are allowed for the weeks ending December 18, 2004 through January 22, 2005, if otherwise eligable. The reduction of Ms. Lang’s benefits is restored. She may be eligible for the receipt of extended benefits.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days of the date of the decision. The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Juneau, Alaska, on February 1, 2005.
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