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CASE HISTORY

Mr. Gooding appealed a December 30, 2004 determination that denied him benefits under AS 23.20.379. The issue is whether he was terminated for work-connected misconduct.

FINDINGS OF FACT

Mr. Gooding worked for the employer from October 2003 to November 22, 2004 when he was discharged. Mr. Gooding worked as an automobile collision estimator.  His immediate supervisor was    Mr. Stalder. Mr. Gooding’s work required him to work out in the field. As much as 70 percent of his work was conducted in Anchorage. The rest of his work was in the Mat-Su Valley, on the Kenai Peninsula, and a small amount in the interior of Alaska.
The employer required Mr. Gooding to provide an anticipated itinerary for the day, and then to also provide a daily diary of work actually performed, including where and when it was performed. Mr. Gooding was expected to work 7.75 hours per day, beginning at  8 a.m. 
For field employees that were hourly, the employer had a telephonic system whereby an employee could clock in for work by calling a telephone number. According to Mr. Stalder, an employee must have a reason for using this method of clocking in, and get prior approval. 
On November 12, 2004, Mr. Gooding called to clock in to work at 7:56 a.m. He did not have permission from Mr. Stalder to clock in remotely. He explained that Mr. Stalder had been ill and out of the office the two days before. 

Unknown to Mr. Gooding, Mr. Stalder was suspicious of Mr. Gooding’s clocking in. Around 8 a.m. on November 12 Mr. Stalder parked near Mr. Gooding’s home. He observed that the lights in the house were off until Mr. Gooding departed at 9:36 a.m. Later in the month,    Mr. Stalder found out that Mr. Gooding had not logged onto the company’s ICS network system until much later in the afternoon. Much of what Mr. Gooding does, including his estimates, is done on this system. Mr. Stalder was convinced that Mr. Gooding had abused this form of clocking in. On a subsequent occasion, Mr. Stalder discovered that Mr. Gooding had clocked in by telephone at 7:30 a.m. but had not logged onto the ICS network until 8:11 a.m.

At his hearing, Mr. Gooding explained that he did not remember exactly what he was doing on November 12 but that he might have been preparing supplemental estimates or making contacts preparing for his field work that day. He noted that the lights of his home might have been dark because his home office is in a loft, not visible from the street.  

On November 22, 2004, the day he was terminated, Mr. Gooding again used the telephonic system to clock in at about 8 a.m. This time he was driving to the office where he arrived at about 8:30 a.m.    Mr. Gooding disputes his arrival time, contending that he arrived at about 8:05 or 8:10 a.m. Mr. Stalder testified that he took careful note of the time Mr. Gooding arrived because he immediately had a meeting with him in his office, explaining his observations on November 12th and terminating Mr. Gooding. 

At the hearing the Mr. Stalder also contended that Mr. Gooding had failed to receive proper signatures on his estimates from the insured or other party in custody of the damaged vehicle.        Mr. Gooding denied this charge explaining that often the vehicle owner was not present when the estimate was made and that he would then mail the document to the owner.   
PROVISIONS OF THE LAW

AS 23.20.379 provides in part:


(a)
An insured worker is disqualified for waiting‑week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker

(2) was discharged for misconduct connected with the insured worker's last work.

8 AAC 85.095 provides in part:

(d)
“Misconduct connected with the insured worker’s work” as used in AS 23.20.379(a)(2) means

(1) A claimant’s conduct on the job, if the conduct shows a wilful and wanton disregard of the employer’s interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer’s interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion…


CONCLUSION

'Ordinary negligence' is based on fact that one ought to have known results of his acts, while 'gross negligence' rests on assumption that one knew results of his acts, but was recklessly or wantonly indifferent to results. All negligence below that called gross by courts and text-book writers is 'slight negligence' and 'ordinary negligence.' People v. Campbell, 237 Mich. 424, 212 N.W. 97, 99. Cited in Wilton, Comm’r Dec. 95 2608, January 3, 1996; Elliott, Comm’r Dec. 00 2026, January 2, 2001.

In Belcher v. State of Alaska, Dept. of Labor and Workforce Development, AK Super. Ct. 3rd JD, 3AN-00-3679 CI, May 28, 2001, the court discusses aspects of 8 AAC 85.095(d)(2). The court interprets “willful” as meaning “’voluntarily’, ‘intentional,’ ‘deliberate,’ ‘knowingly,’ and ‘purposely’” and “wanton” as meaning “‘reckless,’ ‘heedless,’ and ‘malicious.’” 

Mr. Gooding worked as a field representative for his company. To extent, he was on the honor system for recording his work attendance. Working as he did in the field, and on the honor system, Mr. Gooding had a responsibility to be more, not less, careful with his time and attendance. Instead, Mr. Gooding used the system for clocking in over the telephone without authority to do so, and even when he was merely late to work. 
This Appeal Tribunal finds these examples to be abuse of the clock-in system, and therefore the resulting discharge was for work-connected misconduct. Thus, the disqualifying provisions of AS 23.20.379 do apply in this matter.

DECISION

The determination issued on December 30, 2004 is AFFIRMED. Benefits are denied for the week ending November 27, 2004 through the week ending January 1, 2005. Mr. Gooding’s maximum payable benefits are reduced by three weeks, and he may not be eligible for future extended benefits.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on January 31, 2005.
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