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STATEMENT OF THE CASE

On December 22, 2004, Mr. Lynch timely appealed a notice of determination that denied unemployment insurance benefits under AS 23.20.379. The issue before 

me is whether he was discharged for misconduct connected with his work.

FINDINGS OF FACT

Mr. Lynch began working for The Landing on April 26, 2003. He last worked as a chef on December 8, 2004. He normally worked 55 hours per week and earned $13.50 per hour.

Before his separation, Mr. Lynch had not received any warning concerning his conduct at work. However, he did use a profane word once while working. Upon hearing him, his supervisor, Mr. Nacionales, advised Mr. Lynch to reframe from using profanity at work. 

In early November 2004, Mr. Lynch requested a meeting with Mr. Nacionales. The general manager, Ms. Coke, also attended the meeting. Mr. Lynch recently received a promotion. He wanted to discuss concerns about his new position and the fact that he occasionally felt he needed assistance. Mr. Nacionale in disagreeing informed 

Mr. Lynch that it was not necessary for him to have help in order to perform the job.  

On December 8, 2004, after having worked in the kitchen over the course of four hours alone, Mr. Lynch began running out of food items. He arranged for someone to ask 

Mr. Nacionales to come to the kitchen to see him. 

Mr. Nacionales had been busy in another part of the building preparing for one of several up coming events scheduled over the Christmas holidays. Mr. Lynch believed Mr. Nacionales was stressed and angry at being called to the kitchen away from his task.  

Mr. Nacionales glanced around the kitchen and informed Mr. Lynch that he did not think he needed any help. Feeling under pressure, Mr. Lynch responded by saying “You have no respect for me and you treat me like shit.” Mr. Nacionales told Mr. Lynch he was fired and to get out of the kitchen. Realizing his error, Mr. Lynch apologized for his outburst and use of profanity, stating he had been feeling overwhelmed. Mr. Nacionales refusing to accept the apology, again told Mr. Lynch he was fired and to leave. 

STATUTORY PROVISIONS

AS 23.20.379. Voluntary Quit, Discharge for misconduct, and refusal of work.

(a) An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker

(1) left the insured worker’s last suitable work voluntarily without good cause; or

(2) was discharged for misconduct connected with the insured worker's last work.

8 AAC 85.095. Voluntary quit, discharge for misconduct, and refusal of work.
(d)
“Misconduct connected with the insured worker’s work” as used in AS 23.20.379(a)(2) means

(1) A claimant’s conduct on the job, if the conduct shows a wilful and wanton disregard of the employer’s interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; willful and wanton disregard of the employer’s interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion…

CONCLUSION

In Mendonsa, Comm’r Dec. 04 0577, June 8, 2004, the Commissioner held in part:

“When a worker has been discharged, the burden of persuasion rests upon the employer to establish that the worker was discharged for misconduct in connection with the work. In order to bear out that burden, it is necessary that the employer bring forth evidence of a sufficient quantity and quality to establish that misconduct was involved.” Rednal, Comm'r Dec. 86H-UI-213, 8/25/86.

The Tribunal does not dispute the employer’s right to terminate a worker’s employment; however, the employer must bring forth sufficient evidence at the hearing to prove misconduct. 

Mr. Lynch was feeling overwhelmed and under pressure because he was running out of food items needed to perform his job. His use of profanity when describing his feelings to his supervisor was inappropriate. The statement, however, was in response to a denial of help by his supervisor, after which Mr. Lynch apologized.  

Given the circumstances of the situation, the Tribunal holds that the incident in question was not out of a willful or wanton disregard of the employer’s interest but at most, was an error in judgment. Consequently, Mr. Lynch was terminated from his employment for reasons other than misconduct. 

DECISION

The December 22, 2004, determination is REVERSED. Mr. Lynch is allowed benefits under AS 23.20.379 for the weeks ending December 11, 2004 through January 15, 2005, so long as he is otherwise eligible. The reduction of his benefits is restored. He may be eligible for the receipt of extended benefits.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days of the date of the decision. The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Juneau, Alaska, on January 26, 2005.
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