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CASE HISTORY

Ms. Stoneking timely appealed the December 29, 2004 determination that denied benefits under AS 23.20.379. The issue is whether the employer discharged her for misconduct connected with her work.

FINDINGS OF FACT

Ms. Stoneking began working for the employer on September 3, 1998 and was discharged on December 4, 2004. At the time of termination, she normally worked as a full-time police officer, working four ten-hour shifts per week on varying days. She earned $22.03 per hour. Ms. Stoneking’s position was union.

The employer received several complaints regarding a traffic stop Ms. Stoneking made on June 26, 2004. An investigation into the complaints ensued, and a General Review Board (Board) was convened. The primary issue examined by the Board was dishonesty. 
The secondary issues (listed in exhibit 9) the Board examined had to do with making a recording of the incident, completing and routing paperwork, unnecessarily detaining violators, and threatening and/or mistreating violators.

As a result of the Board’s recommendation, on November 4, 2004, Ms. Stoneking was placed on paid suspension pending the Chief’s review of the Board’s recommendations and final decision regarding Ms. Stoneking’s continuing employment.

During a pre-termination hearing with the Chief on December 3, 2004, Ms. Stoneking brought up several discrepancies in the Review Board’s findings. The Chief indicated he would take into consideration what she had presented and make his final decision regarding her termination later that day. The Chief decided to terminate Ms. Stoneking’s employment on December 4, 2004.

The termination letter (exhibit 9, page 17) states that Ms. Stoneking’s employment was terminated due to falsifying the results of a PBT administered on June 26 and due to lying during the disciplinary process and internal investigation. Ms. Stoneking denies these allegations.

The following is Ms. Stoneking’s version of events:

On June 26, 2004 Ms. Stoneking made what she believed to be a routine traffic “stop” after she observed a car speeding through a residential neighborhood in Soldotna. She attempted to make a digital recording of the stop, but the memory card on her recorder was “full.” 

In the car were two 19-year-old girls who had been drinking beer. Ms. Stoneking administered field sobriety tests and portable breathalyzer tests (PBT) to both girls. She cited the girls for underage drinking and cited the driver for speeding, as well as for “minor driving after consuming alcohol.” The driver’s license was revoked. 
The driver from the June 26 incident “blew” .011, which was very low but showed that she had been drinking alcohol within the previous hour. The legal limit for a driver to be cited for driving under the influence of alcohol is .08.
Because Ms. Stoneking felt that having the car towed would be a “hassle,” she arranged for the driver’s mother to pick up the car. Because someone other than the mother arrived to pick up the car, Ms. Stoneking called the driver’s mother to verify that it was acceptable to release her car to the other person. In that telephone conversation, the mother admitted she was drunk and could not pick up the vehicle herself and had sent the other person to drive it home for her. Ms. Stoneking released the girls and the car to this other person. 
After returning to the office, Ms. Stoneking filed a report, as there was a charge involved in the traffic stop. A supervisor reviewed Ms. Stoneking’s report and signed off on it. She believed she had completed her report and citation paperwork correctly, although she later discovered that she had forgotten to include the PBT results on the Department of Motor Vehicles (DMV) license revocation form, as well as in her report. When the DMV form was returned to her, she added the PBT results to the form and gave it to the clerk to return it to DMV.
On June 27, 2004 Ms. Stoneking “ran” the mother’s name and discovered that the mother was on parole and one of the conditions of her parole was that she not consume alcohol at any time for any reason. The next day, she notified the mother’s parole officer of the June 26 conversation in which the mother admitted she was intoxicated.
The two girls involved in the June 26 incident subsequently filed complaints against Ms. Stoneking, alleging that she had threatened and coerced them into taking a PBT. The driver complained that her mother was going to “get in a lot of trouble” due to Ms. Stoneking’s call to her mother’s parole officer. The mother also filed a complaint, which was later dropped.
Ms. Stoneking feels that there was no problem with her failure to include the PBT results on her paperwork until after the complaints from the June 26 incident were received. 

Ms. Stoneking believes she was dismissed based on the Chief’s personal feelings about female police officers. She believes that the Chief did not want her in his force based on his comments about “getting rid of” a female officer while at his former position as well as his strong urging for her to take other non-police officer positions within the agency. The Chief was hired in Soldotna in September 2003.
Prior to the June 26 incident, Ms. Stoneking received no warnings regarding her work performance. She receive one counseling regarding making a recording of each “stop” she made. She was the only officer required to make such recordings.
For the hearing, the employer provided exhibit 9, which contains documents on which the termination decision was based. No employer witnesses appeared to provide testimony.
STATUTORY PROVISIONS

AS 23.20.379. provides in part:

(a) An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker…

(2) was discharged for misconduct connected with the insured worker's last work.

8 AAC 85.095. provides in part:
(d)
“Misconduct connected with the insured worker’s work” as used in AS 23.20.379(a)(2) means

(1)
a claimant’s conduct on the job, if the conduct shows a wilful and wanton disregard of the employer’s interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer’s interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion…

CONCLUSION

When a worker has been discharged, the burden of persuasion rests upon the employer to establish that the worker was discharged for misconduct in connection with the work. In order to bear out that burden, it is necessary that the employer bring forth evidence of a sufficient quantity and quality to establish that misconduct was involved. Rednal, Comm'r Dec. 86H‑UI-213, August 25, 1986. PRIVATE 

In Mendonsa, Comm’r Dec. 04 0577, June 8, 2004, the Commissioner held in part:

The employer produced no witnesses who had direct knowledge of the alleged demeanor problems over the last few months of the claimant’s employment. In other words, all of the employer’s evidence on this crucial element is hearsay. 

The Tribunal does not dispute the employer’s right to terminate the employment of a worker who fails to meet its standards. However, it must bring to the hearing evidence sufficient to support its contention of misconduct. 

The employer’s representative attended Ms. Stoneking’s hearing but, as in Mendonsa, above, did not bring forth any witnesses with first-hand knowledge of critical events to give sworn testimony. The evidence the employer brought forth for the hearing consisted of hearsay evidence only. Thus, this case rests on the credibility of the sworn testimony given by Ms. Stoneking, and that testimony has not been disputed.   

Ms. Stoneking’s sworn statement is that she inadvertently failed to record the PBT results on the June 26 DMV form and in her subsequent report. She denies any instances of dishonesty.
It is the holding of the Tribunal that the employer did not meet its burden in establishing the termination was for work-connected misconduct. Therefore, the Tribunal concludes that Ms. Stoneking’s employment was terminated for reasons other than work-connected misconduct. Consequently, the disqualifying provisions of AS 23.20.379 do not apply, and benefits are allowed, if Ms. Stoneking was filing and was otherwise eligible.

DECISION

The December 29, 2004 determination is REVERSED. Ms. Stoneking is allowed benefits beginning with the week ending December 11, 2004 through the week ending January 15, 2005 and thereafter, if she is filing and is otherwise eligible. Her maximum benefit entitlement is not reduced by three weeks, and she may yet be eligible to receive future extended benefits.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days of the date of the decision. The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on February 24, 2005.
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