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CASE HISTORY

The claimant timely appealed the January 6, 2005 determination that denied benefits under AS 23.20.379.  The issue is whether Mr. Boyd voluntarily left suitable work without good cause or was discharged for work-connected misconduct.

FINDINGS OF FACT

Mr. Boyd worked for the employer as a full-time Loss Prevention Agent earning $11 per hour. He began work on October 1, 2004. He applied for unemployment insurance benefits effective December 19, 2004.

On December 1, 2004, Mr. Boyd was apprehended by Anchorage Police Department officers at his worksite, the Carrs store on Abbott Road, and taken to the Anchorage Jail.  Mr. Boyd asked his Securitas Security Services (Securitas) coworker to call his supervisor to let him know that he went to jail. The coworker called the supervisor.
On or about December 5 or 6, Mr. Boyd telephoned his supervisor to explain that his wife had filed assault charges against him and that was why he had to go to jail. He also asked about the status of his job but does not recall his supervisor’s reply. 
Mr. Boyd was unable to call before then because he was in “lock down” 23 hours per day and was given only approximately one hour per day to vie for phone usage with the other prisoners. He did not get his turn to use the phone until December 5 or 6.
Ms. Nielson, a Human Resources Specialist for Securitas, planned to terminate 
Mr. Boyd’s employment for his absence but did not do so, as he had kept in touch with the employer during his incarceration.

After his release from jail on December 12, Mr. Boyd contacted Ms. Nielsen and explained that the charges against him had been dismissed. He also inquired about his work status. Ms. Nielsen advised him that, before he could return to work, he had to submit paperwork showing that the charges had been dropped. Mr. Boyd complied with the request, and he was put “on call” for future work, as Carrs did not want him to return to work at any of its locations as a Loss Prevention Agent. 

Mr. Boyd had no accrued leave time on the books at the time of his incarceration.

After leaving jail, Mr. Boyd’s first assignment for the employer was on 
January 1, 2005. On January 13, 2005, Mr. Boyd returned to work full-time for a different client of the employer. 
PROVISIONS OF LAW

AS 23.20.379 provides in part:


(a)

An insured worker is disqualified for waiting‑week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker

(1)
left the insured worker's last suitable work voluntarily without good cause; or

(2) was discharged for misconduct connected with the insured worker's last work.

8 AAC 85.095 provides in part:


(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes

(1)
leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work…

(d)
“Misconduct connected with the insured worker’s work” as used in AS 23.20.379(a)(2) means

(1) A claimant’s conduct on the job, if the conduct shows a wilful and wanton disregard of the employer’s interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer’s interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion…

CONCLUSION

In Traylor, Comm’r Dec. 88H-UI-140, March 6, 1989, the commissioner held in part: 
The question which needs to be answered is whether a discharge for absence from work is to be considered misconduct in connection with the work when the reason for the absence is due to incarceration for an action which is unrelated to the employment. Depending on the circumstances, courts have held that absence due to incarceration may or may not be disqualifying… [I]t has been held that absence due to incarceration is not misconduct. See, for example, Holmes v. Review Bd. of Indiana Emp. Sec. Div., 451 NE2d 83 (Ind. App. 1983) (claimant discharged for absenteeism due to incarceration held not discharged for misconduct where charges were later dismissed)…
The Traylor decision would lead the Tribunal to conclude that Mr. Boyd’s unemployed status, after the charges against him were dropped and he was released from jail, was not the result of work-connected misconduct. Consequently, the disqualifying provisions of the statute do not apply.

DECISION

The January 6, 2005 determination is REVERSED and MODIFIED. Benefits are allowed pursuant to AS 23.20.379(a)(2) (termination) for the week ending 
November 6, 2004 through the week ending December 11, 2004, if otherwise eligible. 
APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party.  The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska on February 3, 2005.
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