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CASE HISTORY

Mr. Christie timely appealed the January 5, 2005 determination that denied benefits under AS 23.20.379. The determination held Mr. Christie was discharged for misconduct in connection with work.

FINDINGS OF FACT

Mr. Christie was employed at the North Pole Pizza Hut from May 2004 to November 30, 2004. He worked full-time as a cook and “key holder,” earning $7.65 per hour. Mr. Christie was responsible for cooking pizzas, doing cash drops, opening/closing the restaurant, and overseeing and directing the employees’ actions on the job.

On November 30, 2004, Mr. Christie was preparing food in “the back room.” When he asked a coworker to fill the salad bar, she began arguing with him, using the F word. He said, “What the F__k ever. Get the hell out of my way.” The two of them got into a heated verbal altercation over the coworker’s failure to do as Mr. Christie had asked her. The argument lasted approximately five or six minutes. Mr. Christie estimated that the argument’s loudness was a six or seven on a scale of one to ten, with ten being the loudest. He was “stressed” that day due to a shortage of staff.
Mr. Christie felt the argument was not loud enough to be heard in the dining room. A customer, who was in the dining room at the time, overheard the argument and called to complain. Mr. Christie believed there were no customers present at the time of the argument.
Mr. Christie’s employment was terminated at the start of his shift on December 1. He was told the dismissal was because of “what happened with [the coworker] last night.” The coworker was also dismissed. 

Approximately three months prior to his dismissal, Mr. Christie was cautioned about uttering curse words and arguing at work. At that time, he got angry and quit. He was again reminded about cursing when he was rehired shortly thereafter.

Exhibit 6 contains a copy of the employer’s statement regarding Mr. Christie’s dismissal. The reason stated for both employees’ dismissals was arguing and cursing within earshot of customers.
PROVISIONS OF LAW

AS 23.20.379. Discharge for misconduct.

(a) An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker…

(2) was discharged for misconduct connected with the insured worker's last work.

8 AAC 85.095. Discharge for misconduct.

(d)
“Misconduct connected with the insured worker’s work” as used in AS 23.20.379(a)(2) means

(1)
a claimant’s conduct on the job, if the conduct shows a wilful and wanton disregard of the employer’s interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer’s interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion…

CONCLUSION

Before a penalty would be imposed in relation to a discharge, misconduct must be shown. To establish misconduct, evidence must be presented to show Mr. Christie knowingly acted in opposition to the employer’s interests.

Failure to follow an employer's reasonable instructions does constitute misconduct in connection with the work. Layman, Comm'r Dec. 88H-UI-168, August 2, 1988.
During the last incident, Ms. Christie did use profanity and agued, both of which he had been cautioned about in the past. The employer reasonably expected him to refrain from cursing and arguing at work. His cursing, as well as continuing to argue with a coworker for five or six minutes at a volume six or seven out of ten so that a customer could hear him, is considered insubordination. Insubordination is misconduct. Therefore, Mr. Christie’s employment was terminated for work-connected misconduct.

DECISION

The January 5, 2005 determination is AFFIRMED. Benefits are denied for the weeks ending December 4, 2004 through January 8, 2005 pursuant to AS 23.20.379. Mr. Christie’s maximum benefit entitlement is reduced by three weeks. Further, he may not be eligible for the receipt of future extended benefits.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party.  The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska on February 2, 2005.

Diane Reeves, Hearing Officer

