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STATEMENT OF THE CASE

On January 5, 2005, Ms. Bentley timely appealed a denial of unemployment insurance benefits under AS 23.20.379. The issue before me is whether she was discharged for misconduct connected with her work.

FINDINGS OF FACT

Ms. Bentley began working for the employer on May 21, 2004. She last worked on October 9, 2004. At that time, she normally worked 30 hours per week and earned $9 per hour.

Ms. Bentley worked as a gas station attendant in Haines, Alaska.  On October 14, 2004 Ms. Bentley went on an approved leave of absence for “approximately” 30 days.  During that time, she was aboard a fishing vessel that was headed to Sitka.  The employer did not hear back from Ms. Bentley until November 22, when she called stating she was stuck in Sitka and would be returning as soon as possible.  When the employer did not hear back from Ms. Bentley as of November 29, it could no longer afford to keep her position open and discharged her for overstaying her leave of absence.  A permanent replacement was hired in her position.  When Ms. Bentley returned to Haines sometime within the first week of December, she was informed of her dismissal.
Ms. Bentley left Haines under the advice of the Chief of Police as the result of a potentially dangerous domestic situation involving her boyfriend’s former girlfriend.  She caught a ride with “the next vessel leaving town” without giving it too much thought.  The fishing vessel she boarded did not go directly to Sitka, but stopped for hunting and fishing expeditions.  Due to the addition of numerous breakdowns, the fishing vessel did not arrive in Sitka until after mid-November, when Ms. Bentley called her employer within one day of arriving.
The fishing vessel proceeded to make several attempts to leave Sitka, but broke down repeatedly before finally arriving in December, when Ms. Bentley again called her employer shortly upon arrival.  The captain of the fishing vessel possessed a cell phone, but the range was either non-existent or distorted between Sitka and Haines, making telephone contact impossible.

Traveling by boat was the only means of transportation Ms. Bentley could afford.

STATUTORY PROVISIONS

AS 23.20.379. Voluntary Quit, Discharge for misconduct, and refusal of work.

(a) An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker

(1) left the insured worker’s last suitable work voluntarily without good cause; or

(2) was discharged for misconduct connected with the insured worker's last work.

. . . .

(c) The department shall reduce the maximum potential benefits to which an insured worker disqualified under this section would have been entitled by three times the insured worker’s weekly benefit amount, excluding the allowance for dependents, or by the amount of unpaid benefits to which the insured work is entitled, whichever is less.

(d) The disqualification required in (a) and (b) of this section is terminated if the insured worker returns to employment and earns at least eight times the insured worker’s weekly benefit amount.

8 AAC 85.095. Voluntary quit, discharge for misconduct, and refusal of work.
(d)
“Misconduct connected with the insured worker’s work” as used in AS 23.20.379(a)(2) means

(1) A claimant’s conduct on the job, if the conduct shows a wilful and wanton disregard of the employer’s interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer’s interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgement or discretion; or

(2) A claimant’s conduct off the job, if the conduct

(A)
Shows a wilful and wanton disregard of the employer’s interest; and

(B)
either

(i)
has a direct and adverse impact on the employer’s interest; or

(ii)
makes the claimant unfit to perform an essential task of the job.

CONCLUSION

A worker's failure to notify his employer when absent, unless there is a compelling reason for the failure to give notice, is misconduct. Tolle, Comm. Dec. 9225438, June 18, 1992

The Employment Security Division’s Benefit Policy Manual § MC 15, states in part:

Absence or tardiness without permission is misconduct in connection with the work unless the worker had a compelling reason for the absence or tardiness and took reasonable steps to protect the job. The compelling reason for absence must continue throughout the period of the absence. A worker may at first have good cause for being absent, but, if the worker continues the absence past the necessary time for the worker to be gone, the absence becomes misconduct. 

Overstaying leave is considered an absence constituting misconduct in connection with the work unless:

• The reason for overstaying leave is compelling; and 

• The worker made a reasonable attempt to give notice of not returning as expected. 

Even with a loose definition of “approximately,” it is clear that Ms. Bentley overstayed her official leave of absence.  Even though the initial reason for her requested leave is not a determining factor, it helps to clarify how she ended up in a circumstance beyond her control both to keep her employer apprised of her situation as well as to make it back to Haines proximate to the end of her approved leave.
Ms. Bentley did not have a lot of time or resources to find a speedy exit out of Haines, being advised by the Chief of Police himself to get out of town as soon as possible.  If Ms. Bentley had had more time or more money, she may have been able to come up with a better plan than taking passage on a broken down fishing vessel.  As it were, she called her employer as soon as she arrived in Sitka, and contacted her employer as soon as she arrived back in Haines.  The condition of the fishing vessel, the state of the weather in Southeast Alaska, and the lack of telephone coverage in the passage in between Haines and Sitka are all considered to be circumstances beyond the control of Ms. Bentley.
Ms. Bentley could not give her employer an exact date by which she would return because she did not know herself.  It is understandable that after a certain point, which was well within reason, the employer would have no other choice but to fill the position.

Because there is sufficient evidence within the record to establish that circumstances beyond Ms. Bentley’s control prevented her from keeping her employer apprised of her situation as well as her timely return, she is held to have been discharged for reasons other than misconduct.
The period of potential disqualification has been changed to correctly reflect the date of Ms. Bentley’s discharge.

DECISION

The notice of determination issued in this matter on January 3, 2005 is REVERSED and MODIFIED. No disqualification under AS 23.20.379 is imposed. Benefits are allowed for the weeks ending December 4, 2004 through January 8, 2005. The reduction of Ms. Bentley’s benefits is restored, and she is eligible for the receipt of extended benefits, so long as she is otherwise eligible.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days of the date of the decision. The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Juneau, Alaska, on January 28, 2005.









Janne Carran, Hearing Officer
