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STATEMENT OF THE CASE

On January 18, 2005, Ms. Crow timely filed an appeal against a determination issued on December 21, 2004. The determination reduced benefits under AS 23.20.360 and denied benefits under AS 23.20.387. Ms. Crow was also held liable for the repayment of benefits and the payment of a penalty under AS 23.20.390. The issues before the Tribunal are whether Ms. Crow
· earned wages during the weeks claimed;

· knowingly made a false statement or misrepresentation in connection with her claim; and

· is liable for the repayment of benefits and the payment of a penalty.

FINDINGS OF FACT

Ms. Crow filed for two consecutive benefit years, beginning June 22, 2003 and June 20, 2004.  Her weekly benefit amount on each claim was $248 plus $24 for one dependent.  She filed and received benefits for various weeks thereafter.
A routine audit performed by the Division was returned with the following wages as having been earned by Ms. Crow during the time periods specified by Yukon Flats School District (a) and Athabascan Tribal Government Council (b). Also included in the chart are the wages as reported by Ms. Crow when she filed over VICTOR, the Division’s telephonic filing system.  Ms. Crow agrees that the wages as reported by her employers are correct.  She also agrees that the wages she reported when filing over VICTOR are adequately reflected.
	Week Ending Dates
	Earnings Reported over VICTOR
	Earnings Reported by Employers

	06/28/03
	0.00
	125.00a

	08/23/03
	0.00
	250.00a
476.00b

	09/27/03
	0.00
	375.00a
238.00b

	10/25/03
	0.00
	250.00a
294.00b

	11/08/03
	238.00
	500.00a
441.00b

	11/22/03
	0.00
	294.00b

	12/13/03
	147.00
	500.00a
441.00b

	12/27/03
	0.00
	375.00a

	01/17/04
	147.00
	588.00b

	01/24/04
	0.00
	750.00a
441.00b

	02/07/04
	588.00
	               0.00

	02/14/04
	0.00
	375.00a

	03/06/04
	0.00
	147.00b

	03/13/04
	0.00
	125.00a

	03/27/04
	0.00
	500.00a

	04/03/04
	0.00
	250.00a

	05/08/04
	0.00
	300.00a

	05/15/04
	147.00
	300.00a
441.00b

	09/04/04
	0.00
	300.00a

	09/11/04
	0.00
	500.00a

	10/09/04
	0.00
	100.00a

	11/13/04
	0.00
	600.00a


When Ms. Crow filed for her first benefit year, she informed the call center representative who took her claim that she was not employed by the Yukon Flats School District, but that she was an elected school board member paid a stipend to attend meetings.  She was paid $125 per meeting.  As a result of this disclosure, payment on her claim was held up until it could be determined whether the wages she had earned in this capacity could be used in the monetary determination establishing her weekly benefit amount and duration.
Ms. Crow’s benefits were held up for approximately two weeks until it was determined that only the duration of her claim would possibly be affected.  On August 4, 2003, an official determination was mailed to Ms. Crow at her correct address and address of record in which she was notified her wages from Yukon Flats School District had been removed from her claim.  It further stated that “employment” does not apply to service performed in the capacity of an elected school board member.
When Ms. Crow filed for week ending September 6, 2003 over VICTOR, she reported that she had attended school and was instructed to contact her call center with further details.  She called on September 15, 2003 and clarified that she had been paid $500 from the Yukon Flats School District as a stipend for attending meetings.  She was issued a determination that was mailed to her correct address and address of record in which she was notified that the amount of benefits payable to an individual for a week shall be reduced by 75% of the wages earned by the individual during the week that are in excess of $50.00, and that she was not eligible to receive benefits for that week and was subsequently liable to the Division for repayment of benefits improperly paid.  When Ms. Crow filed for week ending September 15, on the same date as she had filed for week ending September 6, she had accurately reported over VICTOR the stipend amount she had received from Yukon Flats School District for that particular week.  Her benefit amount was accurately deducted and she did not contact the call center to inquire as to why she did not get benefits during a week she had reported the stipend as wages.
Ms. Crow did not report her stipends as wages because she did not think it was considered employment.  She came to this conclusion by the wages having been removed from her monetary determination shortly after she filed her new claim which stated that employment does not apply to service performed as a school board member.  She also believes that the call center representative who initially took her claim, during which the monetary issue was raised, advised her she did not have to report her stipend earnings as wages.  Mr. Smyth, the representative who took her specific claim, does not normally give outright advice on the reporting of any potentially deductible income, but as a matter of course instructs claimants to report the income when filing certifications over VICTOR so that an official monetary determination adjudicating the matter may be issued. 
Ms. Crow does not know why she reported some of her earnings from stipends when she filed over VICTOR.  She knows she reported the stipend from week ending September 6, 2003 because the representative specifically asked her for the information.  At some point in her filing during the weeks in question, 

Ms. Crow had a conversation with her son in which he divulged that it was required to report such earnings.  Ms. Crow became very worried after learning this, but did not change the manner in which she filed or contact her call center for verification or monetary correction.  
Ms. Crow was mailed a claimant handbook upon the opening of both of her claims for unemployment.  They were mailed to her at her correct address and address of record on June 25, 2003 and June 22, 2004, respectively.  Under the heading of “Wages” on page 8, the claimant handbook states, in part:
“Wages are any kind of payment you receive for the work you do, including room and board, goods, barter, tips, stipend, per diem, COLA, or payment for jury duty….”

Ms. Crow does not deny that she most likely received her handbooks; she just usually does not look through her mail.

Ms. Crow did not report her wages from the Athabascan Tribal Council because she was under the impression she only had to report wages she earned during the workweek, which excluded weekends.  Until she received her first paycheck from the Council, she did not realize she was being paid for work she was performing on the weekends, which included time she spent traveling.
Ms. Crow also did not report her Council earnings because she was an on call employee, and did not think wages earned while working on call needed to be reported.  Ms. Crow does not know how she came to either of these conclusions.  The handbook mailed to Ms. Crow states under “Work” on page 8: “Work includes anything you do for wages, self employment and full time volunteer activities during the seven days of the week you claim.”
Ms. Crow said she was very confused filing over VICTOR, because she worked such varied hours and some weeks she did not work at all.  This confusion led her to answer “no” to the straightforward question asked by VICTOR “Did you work for an employer or were you self-employed?” when she had worked, as well as when she had not worked.  
STATUTORY PROVISIONS

AS 23.20.360. Earnings deducted from weekly benefit amount.

The amount of benefits, excluding the allowance for dependents, payable to an insured worker for a week of unemployment shall be reduced by 75 percent of the wages payable to the insured worker for that week that are in excess of $50. However, the amount of benefits may not be reduced below zero. If the benefit is not a multiple of $1, it is computed to the next higher multiple of $1. If the benefit is zero, no allowance for dependents is payable.

AS 23.20.387. Disqualification for misrepresentation.

(a)
An insured worker is disqualified for benefits for the week with respect to which the false statement or misrepresentation was made and for an additional period of not less than six weeks or more than 52 weeks if the department determines that the insured worker has knowingly made a false statement or misrepresentation of a material fact or knowingly failed to report a material fact with intent to obtain or increase benefits under this chapter. The length of the additional disqualification and the beginning date of that disqualification shall be determined by the department according to the circumstances in each case.

(b)
A person may not be disqualified from receiving benefits under this section unless there is documented evidence that the person has made a false statement or a misrepresentation as to a material fact or has failed to disclose a material fact. Before a determination of fraudulent misrepresentation or nondisclosure may be made, there must be a preponderance of evidence of an intention to defraud, and the false statement or misrepresentation must be shown to be knowing and to involve a material fact.

AS 23.20.390. Recovery of improper payments; penalty.
(a)
An individual who receives a sum as benefits from the unemployment compensation fund when not entitled to it under this chapter is liable to the fund for the sum improperly paid to the individual.

CONCLUSION

Under AS 23.20.360, the benefits that a person is entitled to receive must be reduced by the amount of wages a person earns. The amount of the deduction is figured using the formula found within the statute. Ms. Crow had earnings as reported by the Yukon Flats School District and the Athabascan Tribal Council. Her benefits must be reduced accordingly.

The Tribunal can understand how Ms. Crow may have been confused whether a stipend was a reportable wage in her initial dealings with the call center, where her past stipend earnings were included and then removed from her monetary determination.  However, there were several situations that followed that would have cast a shadow and raised a doubt as to whether such a conclusion was indeed sound.  
First, the call center representative to whom Ms. Crow spoke instructs claimants as a matter of course to list deductible income on VICTOR for an official determination of monetary eligibility.  There is no reason to believe 

Ms. Crow would have been instructed any differently. Had Ms. Crow reported the stipend in the week in which she first received it, a determination would have been issued that informed her the stipend was considered wages and therefore deductible income.
Secondly, she received such a determination upon reporting the exact same stipend information to a call center representative as a result of VICTOR instructing her to call in for a presumed schooling issue.  Because the situation was the same, the incongruity alone should have raised question enough to delve into the matter further, either by contacting the call center, which would have solved the matter, or by looking up the definition of wage in the claimant handbook the Division had mailed to her.
Thirdly, her son had informed her that stipends were deductible income under unemployment insurance reporting guidelines.  Again, Ms. Crow did not act on that information to try and straighten out any past reporting errors or at least make an attempt to verify that her reporting was correct.
Ms. Crow’s contention that she did not think she needed to report on call or weekend work is without merit, both by the simplistic language in which VICTOR poses the question and the straightforward definition of work in the claimant handbook.  Furthermore, her assertion that she found it confusing to report wages is diminished by the fact she had at times successfully reported wages that were correct.
A presumption of intent to defraud arises on the basis of a falsified claim instrument itself. The division's claim form has but one purpose. It is the instrument executed by an individual desirous of receiving unemployment insurance benefits for a specific week. To this end, it contains clear and unambiguous language detailing the material factors upon which the division will base its decision to pay or not to pay. In addition, the individual completing the form certifies as to the truth of the answers and as to his understanding that legal penalties otherwise apply. Thus, once established that a claim instrument has been falsified, the burden of proof shifts to the individual [to establish there was no intent to defraud]. Morton, Comm'r Dec. 79H-149, 9/14/79.  Simply contending a mistake or oversight does not rebut this presumption. Gillen, Comm'r Dec. 9121667, December 6, 1991.

There is no doubt but that Ms. Crow falsified her claim instrument when she failed to report the material fact of her work and earnings.  Because she has not presented evidence that would overcome a presumption of intent to defraud inherit in the falsified claim forms, the Tribunal concludes she fraudulently falsified the forms to receive benefits to which she would otherwise not be entitled.

Ms. Crow received benefits to which she was not entitled and did so fraudulently.  She is liable for the repayment of those benefits and a penalty amount.

DECISION

The notice of determination and determination of liability issued in this matter on December 21, 2004 are AFFIRMED.

· Ms. Crow’s benefits remain reduced under AS 23.20.360 for the weeks ending
· June 28, 2003;

· August 23, 2003

· September 27, 2003;

· October 25, 2003;

· November 8, 2003;

· November 22, 2003;

· December 13, 2003;

· December 27, 2003;

· January 17, 2004 through January 24, 2004;
· February 7, 2004 through February 14, 2004;

· March 6, 2004 through March 13, 2004;

· March 27, 2004 through April 3, 2004;

· May 8, 2004 through May 15, 2004;

· September 4, 2004 through September 11, 2004;

· October 9, 2004; and

· November 13, 2004. 
· Ms. Crow is denied benefits under AS 23.20.387 for the weeks ending
· June 28, 2003;

·  August 23, 2003;

· September 27, 2003;

· October 25, 2003;

· November 8, 2003;

· November 22, 2003;

· December 13, 2003;

· December 27, 2003;

· January 17, 2004 through January 24, 2004;

· March 6, 2004 through March 13, 2004;

· March 27, 2004 through April 3, 2004;

· May 8, 2004 through May 15, 2004;

· September 4, 2004 through September 11, 2004;

· October 9, 2004; 

· November 13, 2004; and
· December 25, 2004 through December 17, 2005.

· Ms. Crow remains liable for the repayment of benefits paid to her, and for a penalty amount, in keeping with this decision.
APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days of the date of the decision. The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and mailed in Juneau, Alaska on March 24, 2005.


Janne Carran

Hearing Officer
