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CASE HISTORY

Mr. Bock filed an appeal from a January 4, 2005 determination that denied him benefits based upon AS 23.20.379. The issue is whether Mr. Bock quit work without good cause.

FINDINGS OF FACT
Mr. Bock began this period of work for this employer June 2004. He worked installing drywall. His last day of work was in the latter part of September 2004 when he quit. The position was located on the Kenai Peninsula, Alaska. 

Mr. Bock and the crew were paid every two weeks. Mr. Bock was friends with the owner’s son. He made it clear to the owner’s son that he wanted his paycheck on time. He was also assured that he would get at least 30 hours of work per week during the winter. 
For several days at the end of his employment the employer did not have work for Mr. Bock. Payday was Friday September 24, 2004. According to Mr. Bock the paycheck was not on time because the owner was out of town. Mr. Bock said he was not paid until Sunday, at least five days after the check was due.  Also, the check was short, apparently because drive time from Ninilchik to the last jobsite in Kenai, Alaska was not paid as promised. 

Mr. Bock did not complain to the owner about the amount of his paycheck nor did he file a complaint to the appropriate state agency. Mr. Bock testified that the paycheck before his last one was had also been three to four days late.  He quit.

Ms. Spencer became the bookkeeper as of October 2004. However, she testified that she had distributed Mr. Bock’s last check to him and that the date was Sunday September 26, 2004. She further testified that the checks had been available on time but that Mr. Bock had not come into the shop to pick it up. 

PROVISIONS OF LAW
AS 23.20.379 provides, in part:
(a) An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker. . .



(1)
left the insured worker's last suitable work voluntarily without good cause....

(2) was discharged for misconduct connected with the insured worker’s last work.

8 AAC 85.095 provides, in part:


(a)
A disqualification under AS 23.20.379(a) and (b) remains in effect for six consecutive weeks or until terminated under the conditions of AS 23.20.379(d), whichever is less.  The disqualification will be terminated immediately following the end of the week in which a claimant has earned, for all employment during the disqualification period, at least eight times his weekly benefit amount, excluding any allowance for dependents.  The termination of the disqualification period will not restore benefits denied for weeks ending before the termination.  The termination does not restore a reduction in maximum potential benefits made under AS 23.20.379(c).


(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes



(1)
leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work;


(d)
"Misconduct connected with the insured worker's work" as used in AS 23.20.379(a)(2) means



(1)
a claimant's conduct on the job, if the conduct shows a wilful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer's interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion; or

CONCLUSION

The Employment Security Division's Benefit Policy Manual, in section VL 500.3 states, in part, as follows:

A worker has a right to expect to be paid for work done.  Therefore the worker has good cause for voluntarily leaving work whenever the worker does not have a reasonable certainty of receiving wages when due (Menshaw, 9229238, April 26, 1993.)  This may occur:

· When the wages are consistently late;

· When the employer’s checks consistently bounce; or

· When the employer fails to pay according to the standards previously established or required to be established.

A worker has good cause to voluntarily leave work when the employer is frequently late in the payment of the worker's wages.  However, an isolated instance of the late payment of wages does not give the worker good cause to voluntarily leave work (Rose, 9226624, July 30, 1992.)

There simply is not enough evidence to conclude that the employer was consistently late with Mr. Bock’s pay. While this Appeal Tribunal finds all the witnesses credible, Mr. Bock’s testimony was simply not as accurate as the testimony of the employer witness. His final check was not five days late but barely two days late and perhaps because he himself did not retrieve it sooner. 

It further appears Mr. Bock may have been unhappy with the number of hours he was receiving. Allocation of work is the prerogative of the employer and does not provide a claimant a compelling reason to quit work. 
Finally, being paid less than the amount due is a serious breach of the employer/employee relation. Confronting an employer to resolve a pay dispute can reasonably be expected as an alternative to immediately quitting. 

Mr. Bock did not confront the employer about the amount of his check, thus putting into question the seriousness of the breach. 
This Appeals Tribunal holds that Mr. Bock quit work and has not shown such a compelling reason so as to avoid disqualification. 

DECISION

The January 4, 2005 determination is AFFIRMED. Benefits are denied for the weeks ending September 25, 2004 through October 30, 2004 based upon AS 23.20.379. Mr. Bock’s maximum benefits payable is reduced by three times his weekly benefit amount. Further, Mr. Bock may not be eligible for future extended benefits.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on February 10, 2005.
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