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STATEMENT OF THE CASE

On December 29, 2004, Ms. Weller timely appealed a denial of unemployment insurance benefits under AS 23.20.379. The issue before the Tribunal is whether she was discharged for misconduct connected with her work.

FINDINGS OF FACT

Ms. Weller began working for National Vision, Incorporated on June 2, 2003. She last worked on November 7, 2004. She normally worked 40 hours per week and earned 

$15 per hour.

On November 6, Ms. Weller spoke with the store manager, Ms. Wood, about taking time off from work for medical reasons beginning November 8. Ms. Weller was suffering from broken ribs on top of having existing issues with her back. Her purpose for requesting the leave was to visit a surgeon in Seattle to determine if she needed back surgery. Because Ms. Weller did not know if surgery would be necessary, she asked Ms. Wood to leave her return to work date open. Ms. Wood granted the request, but told Ms. Weller she needed a doctor’s note if the leave was going to be longer than three days. Ms. Weller agreed, and informed Ms. Wood that she would get in contact with her as soon as she returned to town after her trip.  

Ms. Weller went into work on November 7, at around 11:45 am. She did not normally work Sundays, but had agreed to work that day. Because the store did not open until noon on Sundays, Ms. Weller had the responsibility of both opening and closing the store that day. 

A few minutes before closing the store at 5:00 pm, Ms. Wood came to the store and asked for Ms. Weller’s store keys. Ms. Wood told Ms. Weller that since she was unsure of when she would be returning to work, it was best for her to have the keys in case she needed them.  

While in the store, Ms. Wood noted the computer log showed the store was opened at  a different time other than normal. However, instead of asking Ms. Weller about the time, she waited until after Ms. Weller left to contact the main office and request an investigation. Ms. Wood wanted to know if Ms. Weller had been late for work that day.  

Before leaving town on November 9, Ms. Weller stopped by the store to ask Ms. Wood if she had received the note her doctor sent regarding her dates of leave. Learning 

Ms. Wood did not receive the note, Ms. Weller called her doctors office and requested the note be sent again. Ms. Wood received a faxed note from Ms. Weller’s doctor on November 12. 

Per a request from Ms. Wood on November 18, followed by a recommendation for discharge, the human resource office began an investigation regarding Ms. Weller’s failure to notify her manager that she opened the store 45 minutes late on November 7. 

On November 18, Ms. Wood suspended Ms. Weller from her job pending investigation of whether Ms. Weller was late to work on November 7. However, because she was still out of town at the time the decision to suspend her was made, Ms. Weller was not informed of her suspension. 

On the evening of November 19, Ms. Weller left a message for Ms. Wood on her home telephone informing her that she was not back in town as of that evening. On November 22, when Ms. Weller telephoned Ms. Wood at the store, she was told her name had been taken off the schedule. Ms. Weller asked Ms. Wood if that meant she did not work there anymore. Although the investigation was still pending, Ms. Wood replied yes, she was discharged. The conversation ended with no further inquiries. 

The employer’s disciplinary policy is to provide an employee with a verbal warning followed by three written warnings. Thereafter an employee would either be suspended or terminated, based on a decision made by the human resource department using input from the supervisor. 

Although Ms. Wood had advised Ms. Weller of the store’s policy to directly inform the supervisor if it were ever necessary for her to be late to work, Ms. Wood has no record of Ms. Weller ever being late before the November incident. 

ARGUMENTS OF THE PARTIES

Ms. Weller states that she was not late for work the morning of November 7. She had arrived at the store 15 minutes before it needed to be opened. It was a few minutes later when Ms. Wood paid her first visit of the day to the store. Ms. Wood came to talk with Ms. Weller about working a big promotional sale for contacts that was scheduled to take place between November 19, and November 21. When Ms. Weller told Ms. Wood she could not commit to work as she did not know if she would be back in town during that time, Ms. Wood placed a blank paper in front of Ms. Weller and told her to sign and date it effective November 23. Ms. Wood wanted the paper to submit Ms. Weller’s resignation should she not be there to work the big sale. Ms. Weller refused to sign, stating that she could not promise to be there to work, as she would be under a doctor’s care. She did not want to resign from her job because she had doctor bills and needed to work. Ms. Weller also stated she had wondered why Ms. Wood took it upon herself to turn the computer off on the evening of November 7. Ms. Weller testified she wondered why it was necessary for Ms. Wood to ask for her keys before she left on her trip, as each associate was issued their own set. Ms. Weller stated her doctor’s office made an error on the note they sent to Ms. Wood, referencing the wrong date she was released to return to work. Ms. Weller did not learn of the error until after she was terminated from her job. 

Ms. Wood testified that she never came to the store the morning of November 7. The first time she entered the store on November 7, was a few minutes before the store was to close. Ms. Wood admitted that she later learned there had been problems with the store’s computer system on November 7, and in error, the computer had actually logged the store opening at 4:45 pm, not 12:45 pm. Ms. Wood also provided testimony that note she received from Ms. Weller’s doctor excused Ms. Weller from work between November 9 and November 16. Ms. Wood did not hear from Ms. Weller again until after she returned to town on the evening of November 19, and left a message on 

Ms. Wood’s home telephone.  

STATUTORY PROVISIONS

AS 23.20.379. Voluntary Quit, Discharge for misconduct, and refusal of work.

(a) An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker

(1) left the insured worker’s last suitable work voluntarily without good cause; or

(2) was discharged for misconduct connected with the insured worker's last work….

8 AAC 85.095. Voluntary quit, discharge for misconduct, and refusal of work.
(d)
“Misconduct connected with the insured worker’s work” as used in AS 23.20.379(a)(2) means

(1) A claimant’s conduct on the job, if the conduct shows a wilful and wanton disregard of the employer’s interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer’s interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgement or discretion; or

CONCLUSION

Well settled is the proposition that questions of credibility or conflicts in the evidence are to be resolved by the hearing officer . . . and are conclusive unless [un]supported by substantial evidence or clearly irrational. Jaeger v. Stevens, 346 F. Supp. 1217, 1225 (D.Col. 1971) [Bracketed portion added].

A Hearing Officer must base his decision on a "preponderance of evidence." See e.g. Patterson, Comm'r Dec. 86H-UI-233, 1C Unemp. Ins. Rptr. (CCH), AK ¶8121.28, 10/16/86. "Preponderance of evidence" has been defined as "that evidence which, when fairly considered, produces the stronger impression, and has the greater weight, and is more convincing as to its truth when weighed against the evidence in opposition thereto." Adelman, Comm'r. Dec. 86H-UI-041, 1C Unemp. Ins. Rptr. (CCH), AK ¶8121.25, 5/10/86, citing S. Yamamoto v. Puget Sound Lumber Co., 146 P. 861, 863 (WA).

In a question of whether insubordination constitutes misconduct in connection with a claimant's work, "it is only necessary to show that he [the claimant] acted willfully against the best interests of his employer in order to establish that."  Risen, Comm'r Decision 86H-UI-214, September 15, 1986.  In Risen, the Commissioner also held that when a claimant refuses an employer's instructions, "Such refusal, absent a showing that the employer's request was unreasonable or detrimental to the individual, is misconduct in connection with the work."

The first issue before the Tribunal is to establish whether, or not, Ms. Weller was late for work on the morning of November 7. It is Ms. Weller’s sworn testimony that she arrived to work 15 minutes before she was required to be there to open the company store. It is Ms. Wood’s contention that although she had not asked Ms. Weller, Ms. Wood knew Ms. Weller had been late for work and opened the store late because of the time logged by the store computer. However, Ms. Wood also testified that the store had been having problems with the computer that day and the times documented by the computer were not correct. The preponderance of evidence would indicate Ms. Weller had not violated the employer’s rule to notify her supervisor when late, as she had arrived to work on time.  

Based on the above, it is concluded that Ms. Weller’s actions did not demonstrate a willful or wanton disregard of her employer’s interest. Therefore, Ms. Weller was discharged from her job for reasons other than misconduct in connection with her work. 

Because Ms. Weller was terminated from on November 22, the disqualification period is modified. 

DECISION

The December 8, 2004, determination is REVERSED and MODIFIED. No disqualification under AS 23.20.379 is imposed. Benefits are allowed for the weeks ending November 27, through January 1, 2005. The reduction of Ms. Weller’s benefits is restored, and she may be eligible for the receipt of extended benefits.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days of the date of the decision. The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Juneau, Alaska, on February 18, 2005.
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