DOYLE, Eliot
Docket 05 0844
Page 4

ALASKA DEPARTMENT OF LABOR
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APPEAL TRIBUNAL DECISION


Docket No. 05 0844  
           Hearing Date:  May 19, 2005

CLAIMANT:
EMPLOYER:



ELIOT DOYLE                
RESTAURANT CONCEPTS LLC

ORDER DENYING REOPENING
A hearing in this matter was scheduled to be held on May 19, 2005 at 9:30 a.m. Neither Mr. Doyle nor an employer representative attended the hearing. Neither party answered the phone at the numbers provided. Messages were left for both parties to call back within 15 minutes if they wished to attend the hearing. Both parties failed to respond and a default dismissal decision was issued on May 19, 2005.  

On May 20 at 11:00 a.m., Mr. Doyle called the Appeals Tribunal office. The Tribunal’s ‘case record sheet’ documenting the phone call indicated that Mr. Doyle had asked them why he was not called for a hearing that day. When the representative explained that the hearing had been scheduled for the May 19, and not May 20, he stated that he had been told by the representative who took his phone number for the hearing that “it was on the 20th and that his hearing notice was wrong.” He was advised that a default dismissal was mailed the day before and that he needed to request a reopening in writing. Mr. Doyle’s letter is postmarked May 28, 2005.

The Tribunal sent a letter to Mr. Doyle on June 2, 2005. The letter explained to 

Mr. Doyle that all documentation in the computer, as well as in the hearing file, lists a hearing date of May 19, 2005. It also informed him that anyone calling the office to give a phone number for a hearing are advised that they are responsible for calling the appeals office if they do not get a call from the hearing officer within ten minutes of the scheduled hearing.  Mr. Doyle was asked to give more detailed information regarding his conversation when he called in to give his phone number for the hearing, as well as an explanation why he waited until 11:00 a.m. on May 20, 2005 to contact the office regarding the hearing he thought he missed earlier that day. 

Mr. Doyle responded by fax on June 16, 2005. Mr. Doyle did not give any additional details regarding his initial conversation with the appeals office. However, he does offer an explanation for not calling within 10 minutes of his hearing time. He states:

“I didn’t call until 11:00 am because my cell phone doesent (sic) reach my house, that’s when I left my house and got the message. I was prepared to leave my house for the Appeal hearing call the next day.”

STATUTORY PROVISIONS

AS 23.20.420. HEARING PROCEDURE AND RECORD.

(a)
Each party shall be promptly given a reasonable opportunity for fair hearing. An appeal tribunal shall inquire into and develop all facts bearing on the issues and shall receive and consider evidence without regard to statutory and common law rules. The appeal tribunal shall include in the record and consider as evidence all records of the department that are material to the issues.

8 AAC 85.153. HEARING PROCEDURES.

(f)
A hearing may be postponed, continued or reopened on the appeal referee's own motion or at the request of an interested party. All requests must explain in detail the reasons for the request. If a party fails to appear in person or by authorized agent at a hearing, the appeal referee may reopen the hearing only if the party failed to appear because of circumstances beyond the party's control. All other requests may be granted only if there is good cause. The following rules apply to requests:

(1) A request for postponement may be either written or oral but must be received by the appeal referee before the hearing starts.

(2) A request for continuance must be made orally to the appeal referee during the hearing.

(3) A request for reopening must be made in writing to the appeal referee and must be delivered or mailed within 10 days after the scheduled date of the hearing. The 10‑day period may be extended for a reasonable period on a showing that the request was delayed as a result of circumstances beyond the party's control.

(4)
If a request for reopening is not allowed, the appeal referee will mail a written ruling and a statement of the right of appeal from that ruling to each party.

(5)
The appeal referee will rule upon requests for continuance or postponement either orally or in writing. The rulings may be contested before the appeal referee at the hearing. If a postponement or continuance is denied, the appeal referee will make a decision on the issue under appeal, and the denial of postponement or continuance may be appealed in an appeal from the referee's decision.

CONCLUSION
In Hipkiss, Comm’r Dec. 02 1459, October 24, 2002, the Commissioner held in part: 

Previous Department decisions have held that “It is the claimant’s responsibility to thoroughly read all information provided to him by the Division so that he will have the necessary knowledge needed to properly handle his claim.” Demit, Comm’r Review 87H-EB-099, May 1, 1987.
As outlined above in 8 AAC 85.153(f), a hearing may be reopened at a party's request only if the party failed to appear because of circumstances beyond the party's control. 

It is the conclusion of the Tribunal that Mr. Doyle has not proven that he failed to appear because of false information from the Appeals Tribunal office. It is not logical that a person from the appeals office would have told Mr. Doyle that the date on the hearing notice was wrong. There is no evidence that there was ever a change in Mr. Doyle’s hearing date. If the date on the notice did not match the date on the computer screen it would mean that the appeals office had a critical computer problem that would need to be investigated immediately, and the entire staff would have been made aware of the problem. No such event is documented. In addition, it is not logical that anyone in the department would have given erroneous information, as the only date listed for an appeal for Mr. Doyle in 2005 is May 19.

The message regarding the hearing was left on his voice mail on May 19, 2005 at 9:30 a.m. Mr. Doyle states that he called this office as soon as he received the message, which was at 11:00 a.m. on May 20. If Mr. Doyle thought his appeal was on May 20, at 9:30 a.m. then he should have contacted this office at the latest by 9:40 a. m. if he had planned on attending the hearing on May 20, 2005.

Mr. Doyle has failed to show that there was a reason beyond his control for failing to be available for the hearing. Consequently, his request to reopen the matter cannot be granted.

DECISION

Mr. Doyle’s request to reopen the hearing is DENIED.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days of the date of the decision. The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on June 21, 2005.

                                  

Catherine Miller, Hearing Officer
