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STATEMENT OF THE CASE

Mr. Larue timely appealed a May 23, 2005 denial of unemployment insurance benefits under AS 23.20.379. The issue before the Tribunal is whether he was discharged for work-connected misconduct.

FINDINGS OF FACT

Mr. Larue worked for the employer from April 9, 2004 through May 6, 2005. He worked full-time at $13.00 per hour in bottle production. Mr. Larue worked the night shift and was the lead worker on his shift. Mr. Larue was discharged from work for negligence.

On May 6, 2005, a co-worker advised Mr. Larue that there was a fire on the premises. Mr. Larue looked out the second floor break room window and saw that there were two fires in the back. He was 150 feet above ground level and could not see clearly. There were no flames but he could see hot glowing coals that “might have been in containers.” Mr. Larue and his co-worker were in disagreement as to what to do next. The co-worker suggested calling another supervisor but 

Mr. Larue decided that he should call the fire department since there was machinery in that area. The logbooks from the day shift did not mention burning anything in the yard.

Mr. Larue called the fire department and told them that there was a fire 50 to 100 feet away from the building. He asked if the employer had perhaps been issued a burning permit for that day. When the fire department said there had been no permits issued he concluded that maybe some children had started the fires and told the fire department they should check it out. He went back to what he was doing, which was fixing the bottling machine. Mr. Larue did not call a supervisor. He also did not go outside to check on the fire or to wait for the fire department. 

Someone with a scanner heard that there was a fire and called the employer. At the work site the employer found the fire department trying to find a way to get onto the premises, as it appeared that the gates were locked. The employer removed the unlocked chain that was strung through the gate and opened the doors for the fire engine and emergency service vehicles to enter. When the employer got to the building he found all of the doors locked. He unlocked the doors and proceeded to the second floor where he found Mr. Larue and his co-worker. They advised him that the fire was out back and that they had not gone downstairs to find out what was burning.   

The employer went down and guided the fire department to the back. The “fires” were actually coals left over from the burning of oak pallets done earlier in the day. The coals were contained in four by five foot steel containers on burners. 

Mr. Larue contends that he told the fire department that the fire was contained and so he thought that they would only send a vehicle to check it out and not the whole Department. He did not go and check on the fire himself because he was busy repairing the bottling machine.

STATUTORY PROVISIONS

AS 23.20.379 Discharge for misconduct 

(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker…



(2)
was discharged for misconduct connected with the insured worker's work.

8 AAC 85.095 Discharge for misconduct 

(d) "Misconduct connected with the insured worker's work" as used in 

AS 23.20.379(a)(2) means



(1)
a claimant's conduct on the job, if the conduct shows a wilful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer's interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion…

CONCLUSION

The Employment Security Division's Benefit Policy Manual, in section MC 300.15 states, in part, as follows:

Misconduct can be established by:

· A willful failure to perform properly;

· Gross negligence; or

· Recurrent carelessness or negligence after warning (Brown, 9225760, July 6, 1992.)

A worker must work with ordinary care and diligence. Ordinary care is that degree of care which persons of ordinary prudence exercise under the same or similar circumstances. Ordinary care in the case of a locomotive engineer entrusted with the safety of many persons and with valuable property is a different thing from ordinary care in the case of a stage doorman. The care expected of a precision machinist varies considerably from the care expected of a ditch digger. In any of these cases, however, the standard of obligation is "ordinary care under the circumstances."

. . . 

A single instance of ordinary negligence does not show disregard of the employer's interest, unless the single act of negligence or carelessness is "gross negligence.” By "gross negligence" is meant "such negligence as evidences a reckless disregard of human life or of the safety of persons, or such an entire want of care as would raise a presumption of a conscious indifference to the interest of the employer, which is equivalent to an intentional violation of the employer’s interest." Gross negligence thus means the lack of care that even an inattentive person takes of the person's own property. Benefit Policy Manual, §300.15.

The meaning of the term misconduct is limited to conduct evincing such willful disregard of an employer's interests as is found in deliberate violations or disregard of standards of behavior which the employer has a right to expect of his employee, or in carelessness or negligence of such degree or recurrence as to manifest equal culpability, wrongful intent or evil design, or to show an intentional and substantial disregard of the employer's interests or of the employee's duties and obligations to his employer. On the other hand, mere inefficiency, unsatisfactory conduct, failure in good performance as the result of inability or incapacity, inadvertencies or ordinary negligence in isolated instances, or good faith errors in judgment or discretion are not to be deemed "misconduct" within the meaning of the statute. Boynton Cab Co. v. Neubeck, 237 Wis. 249, 296 N.W. 636 (1041) from Lynch, Comm'r Rev. No. 82H-UI-051, March 31, 1982.

'Ordinary negligence' is based on fact that one ought to have known results of his acts, while 'gross negligence' rests on assumption that one knew results of his acts, but was recklessly or wantonly indifferent to results. All negligence below that called gross by courts and text-book writers is 'slight negligence' and 'ordinary negligence.' People v. Campbell, 237 Mich. 424, 212 N.W. 97, 99. Cited in Wilton, Comm’r Dec. 95 2608, January 3, 1996; Elliott, Comm’r Dec. 00 2026, January 2, 2001.

If the fires were of enough concern to call the fire department, then the next logical step would be to personally check the fires. At the very least, a reasonable person would want to make sure the fire would not spread to anything else flammable, to include the occupied building. Fires are dangerous. If the fire department is called and told that there is a fire burning fifty feet from a building, it is not logical to expect them to send one vehicle to “check it out.” The fire fighters will come in full force prepared to fight a fire.

Mr. Larue called the fire department because he did not know what was burning and there was machinery in the area of the fires. If he thought the fires presented a serious enough danger to call the fire department, then he had an obligation to continue to defend the employer’s best interests. He failed to do that by ignoring the fire after he called the fire department. In addition, once he called the fire department, he had an obligation to make sure that the fire department had access to the area the fire was in, and that someone met the emergency staff and directed them to the fire. Mr. Larue was lucky that the fires were contained. A small fire can easily get out of control damaging not only property but causing loss of life as well. 

Based on the evidence presented, the Tribunal believes that Mr. Larue’s actions were an instance of gross negligence and that he was discharged due to misconduct in connection with the work. 

DECISION

The May 23, 2005, determination is AFFIRMED. Benefits are denied for the weeks ending May 7, 2005 through June 11, 2005. Mr. Larue’s benefits remain reduced by three times the weekly benefit amount. He may be ineligible for the receipt of extended benefits.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days of the date of the decision. The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on June 20, 2005fillin "" \d "".

                   

               Catherine Miller, Hearing Officer

