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APPEAL TRIBUNAL DECISION

Docket No:  05 1044   Hearing Date: June 17, 2005 

CLAIMANT:                               
INTERESTED EMPLOYER:
VANESSA C GOMEZ
A & M RV CENTER
CLAIMANT APPEARANCES                   
EMPLOYER APPEARANCES 
Vanessa C. Gomez
None


ESD APPEARANCES
None

CASE HISTORY
Ms. Gomez timely appealed the May 19, 2005 determination that denied benefits pursuant to AS 23.20.379. Benefits were denied on the ground that the claimant was discharged for misconduct in connection with work.

FINDINGS OF FACT
Ms. Gomez worked for the employer during the period of February 2001 through May 4, 2005. She worked full-time in sales earning commission only. Her work schedule was Saturday through Wednesday  

On April 18, 2005, Ms. Gomez went on vacation to visit her boyfriend in Tennessee. She was due to leave Tennessee at approximately 6:00 a.m. on April 29, 2005, and to return to work as scheduled on April 30, 2005.
Ms. Gomez’s boyfriend’s grandmother (who lived in Alabama) was very ill at the time of Ms. Gomez’s visit. After receiving notification that the grandmother’s condition took a steep downward turn, Ms. Gomez decided to stay to provide emotional support to her boyfriend, as he felt “very close” to his grandmother. Ms. Gomez and her boyfriend have a son together, and she feels as if they will likely get married in the future.
On April 29 at approximately 4:45 a.m., she changed her flight and re-booked her flight for 6:00 a.m. on May 2. 
Ms. Gomez did not call her employer that day or the next because she “didn’t think ahead” and because “everything was going so fast.” She did not have her own cell phone with her and had access to a phone only at the hospital. She did not think to call “collect” to the employer because she and her boyfriend were  feeling “so emotional” over the grandmother’s illness and subsequent death.
On April 30 from approximately 8:00 a.m. or 9:00 a.m. until approximately 3:30 p.m., Ms. Gomez, her boyfriend and his twin brother drove to Alabama. 
Ms. Gomez first called her employer on May 1 to let her sales manager know of the change in her travel plans. She also called her employer twice on May 2 to let her team leader and her manager know when she again planned be at work. Ms. Gomez spoke only to the receptionist each time. 
On May 2, Ms. Gomez began her travel back to Alaska. She missed her flight connection in Denver and finally arrived in Anchorage on May 3 at approximately 9:00 p.m. 
The employer has a voice mail messaging system on its phone line outside of normal business hours.

On April 30, 2005, Ms. Gomez had three scheduled customer appointments, which had to be handled by other sales people. The employer was also short two other sales people, who were not at work due to illness.
On May 4, Ms. Gomez was told she was dismissed for failing to call in or show up for her scheduled shift on April 30, 2005.


PROVISIONS OF LAW
AS 23.20.379 provides in part:


(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker...



(2)
was discharged for misconduct connected with the insured worker's work.

8 AAC 85.095 provides in part:


(d)
"Misconduct connected with the insured worker's work" as used in AS 23.20.379(a)(2) means



(1)
a claimant's conduct on the job, if the conduct shows a wilful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer's interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion...


CONCLUSION
The record establishes that Ms. Gomez missed work on April 30, 2005 without proper notification to her employer.

“Unexcused absence or tardiness is considered misconduct in connection with the work unless there is a compelling reason for the absence or tardiness and the worker makes a reasonable attempt to notify the employer…” Tolle, 9225438, June 18, 1992.
Ms. Gomez’s travel plans changed because she felt the need to be with her boyfriend during a time of great emotional upset for him. While it is understandable that Ms. Gomez would want to provide support to her boyfriend at that time, her presence was not a necessity, as the grandmother was not a member of her own immediate family. Thus, her reason for missing her April 30 shift is not considered to be compelling.
Ms. Gomez could possibly have retained her employment had she called her employer or at least left a voice mail message on April 29 or April 30. She had no valid excuse for making no contact with her employer on those two days. On April 29, she was able to make a phone call to change her flight plans;  she could also have made a phone call to her employer at some point on either day. 
Because she had no compelling reason for missing work on April 30 and because she made no reasonable attempt to notify her team leader of her situation before or even on her first scheduled shift after her vacation, 
Ms. Gomez’s work  separation occurred for work-connected misconduct.
DECISION
The determination issued on May 19, 2005 is AFFIRMED. Benefits are denied for the week ending May 7, 2005 through the week ending June 11, 2005.  
Ms. Gomez's maximum benefit entitlement is reduced by three weeks, and she may not be eligible to receive future extended benefits. 

APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor within 30 days after the decision is mailed to each party.  The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on June 20, 2005.







Diane Reeves, Hearing Officer                    

