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CASE HISTORY

The interested employer, JC Penney Corp., appealed a re-determination dated May 26, 2005 that allowed benefits without penalty under AS 23.20.379. The issue is whether Ms. Nikoloska was discharged for misconduct connected with her work or quit work without good cause.

FINDINGS OF FACT

Ms. Nikoloska worked as a hairdresser beginning in October 2004 and last worked February 23, 2005. Ms. Nikoloska was working on a 120 day temporary state occupational license. That license expired on February 17, 2005. Ms. Nikoloska had taken the exam to get her permanent license twice and was unable to pass it because of language problems. 

There was some question about when her license expired.  The employer acknowledged that it mistakenly continued to employ Ms. Nikoloska after her license had officially expired February 17, 2005. 

On her last day of work, Ms. Nikoloska was preparing to color a new client’s hair. When Ms. Nikoloska was away from the client, the client expressed to a friend who had accompanied her to the salon that she was uncomfortable with having Ms. Nikoloska do the hair treatment procedure because she was uncertain Nikoloska understood her. The hairstylist next to Ms. Nikoloska brought the matter to the attention of Ms. Brooker, the solon manager.        Ms. Brooker decided to switch hairdressers with someone the client was more comfortable with; this is a common practice. Ms. Nikoloska felt she was being unfairly treated, as Ms. Brooker did not discuss the matter with her before making the reassignment. Ms. Nikoloska left.   

PROVISIONS OF LAW
AS 23.20.379 provides, in part:
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker. . .

was discharged for misconduct connected with the insured worker’s work.

8 AAC 85.095 provides, in part:

(d)
“Misconduct connected with the insured worker’s work” as used in AS 23.20.379(a)(2) means

A claimant’s conduct on the job, if the conduct shows a wilful and wanton disregard of the employer’s interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer’s interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion; or

CONCLUSION
In Cline, Appeal Decision No. 00 1202, April 25, 2000, DWI was addressed as follows:

Failure to have the required license to work can be considered misconduct connected with the work. For example, in Morrow, Comm’r Dec. No. 95 2803, February 1, 1996, a teacher knew several years in advance she had to complete one or two classes to become recertified to teach. She failed to meet the deadline for relicensing as a result of her own subjective decision to delay taking the classes. The Commissioner found she was discharged for misconduct connected with the work.

Without proper and current licensing, Ms. Nikoloska could not continue working for this employer. The circumstances occurring on her last day of work are supervened as the cause of her separation by the expiration of her temporary license. There is no indication Ms. Nikoloska did not make all necessary efforts to secure her necessary hairdresser license. Under this circumstance, the lack of proper licensing made the work in question unsuitable for her. Her inability to obtain a current valid occupational license is not misconduct. A worker is always free to quit unsuitable work.

DECISION
The April 12, 2005 determination is AFFIRMED.  Ms. Nikoloska remains allowed benefits beginning with the week ending February 26, 2005 through the week ending April 2, 2005. Her maximum payable benefits are not reduced by three weeks, and she may still be eligible for future extended benefits.

APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on June 27, 2005.
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