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CLAIMANT APPEARANCES:
EMPLOYER APPEARANCES:
None
Susan Seavey

ESD APPEARANCES:


None


CASE HISTORY

The employer timely appealed a May 5, 2005 determination that allows benefits under AS 23.20.379 on the ground that he was dismissed for reasons other than misconduct. The issue is whether the claimant voluntarily left suitable work without good cause or was terminated for work-connected misconduct.


FINDINGS OF FACT
On November 5, 2004, Mr. Brady began work for the interested employer, which is an employment agency that sends workers on temporary assignments to its clients’ business location. He began an assignment on January 28, 2005 to perform detailing duties at A and M Motors, earning $7.50 per hour. His last day on the assignment was April 14, 2005. He was removed from the assignment at the client’s request, as he and another worker could not get along harmoniously. 

On April 14, Ms. Seavey, the Branch Manager in Anchorage, offered Mr. Brady a new assignment at the Sullivan Arena as a concession worker, a job that paid $7.15 per hour and that he had done previously. The new assignment was to begin April 18, 2005. He accepted the assignment but failed to show up to begin work on April 18. 
Ms. Seavey has not heard from Mr. Brady since April 14, 2005.  
PROVISIONS OF LAW
AS 23.20.379 provides, in part:


(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker

(1) left the insured worker's last suitable work voluntarily without good cause; or
(2) was discharged for misconduct connected with the insured worker’s work.

8 AAC 85.095 provides, in part:

(c) Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes

(1) leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work…
(d)
“Misconduct connected with the insured worker’s work” as used in AS 23.20.379(a)(2) means

(1) A claimant’s conduct on the job, if the conduct shows a wilful and wanton disregard of the employer’s interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer’s interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion…
CONCLUSION

A discharge is “a separation from work in which the employer takes the action which results in the separation, and the worker does not have the choice of remaining in employment.” 8 AAC 85.010(20). Voluntary leaving means a separation from work in which the worker takes the action which results in the separation, and the worker does have the choice of remaining in employment. Swarm, Comm’r Dec. 87H-UI-265, September 29, 1987. Alden, Comm’r Dec. 85-H-UI-320, January 17, 1986.

The Employment Security Division’s Benefit Policy Manual, Section VL 135 states the following regarding on-call work:
If a worker is temporarily laid off for lack of work and does not remain available to be called back when work is again available, the worker has quit the job. On the other hand, if the worker remains available but is not recalled, the worker has been laid off for lack of work…
If a claimant is working on call, each separate call/work is a separate assignment. There is a separation issue only if the claimant leaves the work before the completion of the assignment. If, at the end of an assignment, the claimant was laid off, with no definite return-to-work date, there is no separation or suitable work issue between assignments, even if the claimant does not call in for another assignment...

Applying the above-stated policy to the instant case, Mr. Brady was working on call. However, he was not laid off his A and M Motors assignment; he was removed from it because of strife between him and a co-worker. In addition, at the termination of Mr. Brady’s assignment on April 14, he was immediately offered another assignment which was to begin April 18. Because he had a definite return-to-work date but failed to appear for work, a situation over which he had control, he is considered to have voluntarily quit the job by abandonment. 
Job abandonment does not provide the claimant with good cause to have quit; the disqualifying provisions of the statute and regulation must, therefore, be invoked.

As Mr. Brady failed to appear and thus quit his job on April 18, the denial dates in the decision will also be modified.

DECISION
The May 5, 2005 determination is REVERSED and MODIFIED. Mr. Brady is denied benefits pursuant to AS 23.20.379(a)(1) (voluntary leaving) beginning with the week ending April 23, 2005 and ending with the week ending 
May 28, 2005. The claimant’s maximum benefit entitlement is reduced by three weeks. Further, his eligibility for extended benefits is jeopardized.

APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party.  The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on June 27, 2005.


Diane Reeves, Hearing Officer
