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STATEMENT OF THE CASE

Ms. Newman timely appealed a May 19, 2005 determination that denies benefits under AS 23.20.379. The issue before the Tribunal is whether she voluntarily quit suitable work without good cause.

FINDINGS OF FACT

Ms. Newman began working for the employer in September 2004. She last worked on April 29, 2005. At that time, she normally worked part-time and earned $8.75 per hour as a Brochure Assistant. 
Ms. Newman is currently trying to obtain a divorce from her husband, who has abused her physically for many years. In June 2003, she had him arrested after he beat her; he served some jail time, during which other prisoners advised that he was making threats to kill Ms. Newman after his release. The Newmans began counseling after his release. In July 2004, Ms. Newman’s husband again physically abused her. He was jailed for domestic violence beginning September 1, 2004. He was released on May 26, 2005. 

Ms. Newman was told by law enforcement authorities that her husband fit the classic profile of a man who would carry out his threats to kill, if given the opportunity. Hearing this, she felt she had no choice but to give her two-week resignation notice on April 15, 2005 and leave Alaska.

Ms. Newman planned to move out of Alaska on May 1, 2005. Shortly before quitting, she decided not to leave the state after her attorney advised her that her husband was petitioning “to get back into the house.” Her attorney told her that she could possibly lose her interest in the marital home if she did not physically reside in the house but her husband did. The money obtained from the sale of the marital home will eventually provide Ms. Newman her only retirement income. She feels that she cannot afford to let that asset go. Her next divorce hearing is scheduled for August 2005.
After her husband left jail most recently, Ms. Newman filed a restraining order, which prohibits her husband from being within 1,000 feet of where she lives or works. 

Ms. Newman’s husband has not made any direct threats against her since his May 26, 2005 release, although a neighbor reported seeing a man who looked like him near the marital home on June 25, 2005. Ms. Newman filed a police report, but her husband was not arrested because the neighbor could not be 100 percent certain the man was Ms. Newman’s husband. The marital home is located in a fairly isolated area.
For protection Ms. Newman now has a “safety plan” and carries a gun.

STATUTORY PROVISIONS

AS 23.20.379 provides in part:

(a)
An insured worker is disqualified for waiting‑week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker



(1)
left the insured worker's last suitable work voluntarily without good cause…
8 AAC 85.095 provides in part:

(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes



(1)
leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work…
CONCLUSION

In Smith, Comm’r Dec. 03 0375, May 12, 2003, the Commissioner held in part for a claimant who quit to move out of state, in part, for his personal safety:

In his arguments to the Department, the claimant contends he moved for his own safety and that of his children, as his wife had physically attacked him in the past and had been arrested for domestic violence.

We note that the claimant did not leave Alaska for over five weeks after he quit his job. He gave no concrete reasons other than he was packing and getting his affairs in order. Those reasons, especially if he was in fear of physical harm, do not explain the lengthy delay. We have previously held that even when a claimant has good cause to quit, that good cause may be negated if the claimant quits the job sooner than necessary. Gibbs, Comm’r Decision 02 2299, Jan. 22, 2003. 
The Tribunal does not take Ms. Newman’s situation lightly. Had she followed through with her plans to leave the state, her quit may have been found to be with good cause, considering her husband’s history of violence toward her. However, her decision to put off her move simply to protect her financial assets negates any good cause that may have otherwise been found. Benefits were properly denied.

DECISION

The May 19, 2005 determination is AFFIRMED. Benefits are denied for the weeks ending May 7, 2005 through June 11, 2005. Ms. Newman’s benefits remain reduced by three times the weekly benefit amount, and she is ineligible for the receipt of extended benefits.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days of the date of the decision. The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on July 6, 2005.


Diane Reeves, Hearing Officer
