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CASE HISTORY

Ms. Foreman timely appealed a June 8, 2005 notice of non-monetary re-determination that denied benefits under AS 23.20.378. The re-determination held that she was not able to or available for full-time work while participating in the Worker Profiling Reemployment Services (WPRS) program.

FINDINGS OF FACT

Ms. Foreman established an initial claim for unemployment insurance benefits effective April 3, 2005. 
Ms. Foreman receives her mail in a United States Postal Service mailbox, which she shares with two other individuals for the sake of economy and convenience. There was some confusion about Ms. Foreman’s mailing address when she applied for her claim, and her mail from the Employment Security Division (Division] was returned to the agency. When she contacted her call center in March 2005 about not receiving any mail from the Division, she was informed that unemployment mail would not be delivered if her name was not “on the mailbox.” Her neighbor, Mike, was the person listed as the renter of the mailbox. 

Ms. Foreman’s address was changed to reflect her address as “in care of” Mike.
On May 4, 2005 Ms. Foreman was selected for the WPRS program and was subsequently scheduled to attend an Orientation workshop on May 16, 2005 at 10:00 a.m. She did not receive the mailer notifying her of the Orientation. 
Ms. Foreman first knew of the missed Orientation on May 26, 2005 when one of the individuals with whom she shares a mailbox delivered the invitation letter, saying that his girlfriend had picked up Ms. Foreman’s mail by mistake. The mail agreement among the three recipients was that each would pick only his or her own mail and leave any questionable mail for the others to review.
During the week beginning May 29, 2005, Ms. Foreman’s mother-in-law passed away. In the confusion of getting her family ready to leave for the funeral, she “didn’t think” to call all week to inquire about the missed Orientation. She, herself, did not attend the funeral.
Ms. Foreman has direct deposit for her benefit checks. On June 8, she realized that she had received only a one-week instead of a two-week benefit check. She called her call center and was advised of her need to reschedule the missed WPRS Orientation. She went to the Ketchikan Job Center that day and was rescheduled for June 20, 2005, the next earliest available meeting. She attended the June 20 Orientation. Since that time she has attended all scheduled meetings.
PROVISIONS OF LAW

AS 23.20.378 provides, in part:

(a)
An insured worker is entitled to receive waiting‑week credit or benefits for a week of unemployment if for that week the insured worker is able to work and available for suitable work.  An insured worker is not considered available for work unless registered for work in accordance with regulations adopted by the department… 

8 AAC 85.357 provides, in part:

(a)
A claimant is not available for work for any week in which the claimant fails to participate in reemployment services if the claimant has been determined by the director likely to exhaust regular benefits and need reemployment services, unless the claimant has

(1)
completed the reemployment services; or

(2)
has good cause under (b) of this section for failure to participate in the reemployment services.

(b)
The director shall find that a claimant has good cause for failure to participate in reemployment services or related services under (a) of this section if the cause would lead a reasonable and prudent person not to participate in those services and the claimant took the actions that a reasonable and prudent person would take in order to participate.  A claimant no longer has good cause when the cause preventing participation ends.  Good cause includes

(1)
circumstances beyond the claimant's control;

(2)
circumstances that waive the availability for work requirement in AS 23.20.378;

(3)
attendance at training approved under AS 23.20.382 and 8 AAC 85.200; and

(4)
referral to reemployment services that the director determines was made incorrectly.

CONCLUSION

To be eligible for benefits, Ms. Foreman must show she is ready and willing to immediately accept suitable full-time work. That readiness is also demonstrated by her willing participation in the agency's reemployment services program (WPRS). As described in the above-mentioned regulatory provision, a claimant is ineligible to receive unemployment insurance benefits in any week in which she fails to participate in reemployment services unless good cause can be shown. 

In Borton vs. ESD, Superior Ct., 1KE-84-620 CI, 1C CCH Unemp. Ins. Rptr, AK, 8110, October 10, 1985, the court states in part:PRIVATE 


It is clear from Estes v. Department of labor, 625 P.2d 293 (Alaska 1981) that a late claimant must show some quantum of cause; implicit is the requirement that the claimant's delay be caused by some incapacity, be it youth, illness, limited education, delay by the post office, or excusable misunderstanding, at the very least, and that the state suffer no prejudice.


If the delay is short, the claimant need show only some cause; for longer delays more cause must be shown…

Ms. Foreman has shown that WPRS Orientation letter was properly delivered to her mailbox. The problem with the mail receipt occurred when one of her mailbox partners picked up some of her personal mail in error, thus causing her to not be aware of the May 16, 2005 Orientation. Due to an excusable misunderstanding in the handling of her mail, good cause for missing the Orientation has been shown. Accordingly, benefits for the week ending May 21, 2005 are allowed.
Once Ms. Foreman learned of the missed Orientation on May 26, however, she did not contact the WPRS representative about rescheduling until June 8, as she did not think to do so during a family death. There was no evidence brought forth that would indicate Ms. Foreman was prevented from making a quick phone call to her WPRS representative to reschedule the missed meeting after she learned of it. Ms. Foreman has not shown that rescheduling the Orientation between May 26 and June 7 was for good cause.

Because Ms. Foreman rescheduled her missed meeting on a Wednesday, she is considered to be available for the majority of the week ending June 11, 2005. 

The decision will be modified according to the reasoning in the conclusion.

DECISION

The May 11, 2005 re-determination denying benefits under AS 23.20.378 is MODIFIED. Benefits are allowed for the week ending May 21, 2005. Benefits are denied for the weeks ending May 28, 2005 and June 4, 2005. Benefits are allowed for the week ending June 11, 2005 and thereafter, as long as 
Ms. Foreman meets all other eligibility requirements.
APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska on July 1, 2005.


Diane Reeves, Hearing Officer

