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CASE HISTORY

Mr. Estradafillin "" \d "" appealed a January 6, 2005 determination that denied benefits under AS 23.20.379. The determination disqualified himfillin "" \d "" on the ground that hefillin "" \d "" was discharged for work-connected misconduct. Mr. Estrada filed his appeal on June 13, 2005. The first issue to be decided is whether the claimant’s appeal was filed timely under AS 23.20.340 or whether circumstances beyond his control caused the appeal to be filed late. 

FINDINGS OF FACT

Timeliness of Appeal Issue

The January 6, 2005 discharge determination denying Mr. Estrada’s benefits was mailed to him at his correct mailing address, at which he had received mail for seven or eight years without problem. Mr. Estrada received two or three pieces of mail from the Employment Security Division (Division) but could not say for a fact that he did or did not receive the determination, as English is not Mr. Estrada’s primary language. He somewhat understands spoken English and understands approximately 60 percent of what he reads in English. 
Mr. Estrada had a friend help him file his bi-weekly unemployment insurance paper certifications, as he found that VICTOR (the Division’s unemployment insurance telephone filing system) spoke too rapidly for him.
Mr. Estrada admitted that he understood he could appeal the six-week denial discharge determination. He failed to do so, in part, because he “had no money.” 
Mr. Estrada felt “traumatized” by his discharge from employment with Glacier Brew House. He was feeling unwell “psychologically” but “put up with it,” as he had no money to see a doctor. After searching for work without success for several weeks after the discharge, Mr. Estrada moved out of state to seek work.
Mr. Estrada filed his appeal on June 13, 2005 after he discovered the “real” reason for his discharge. Discovering such information gave him the “courage” he needed in order to call to file the appeal.
Discharge for Misconduct Issue

See Conclusion and Decision.

PROVISIONS OF LAW

AS 23.20.340 provides in part:

(e) The claimant may file an appeal from an initial determination or a redetermination under (b) of this section not later than 30 days after the claimant is notified in person of the determination or redetermination or not later than 30 days after the date the determination or redetermination is mailed to the claimant's last address of record.  The period for filing an appeal may be extended for a reasonable period if the claimant shows that the application was delayed as a result of circumstances beyond the claimant's control.

(f)  
If a determination of disqualification under AS 23.20.360, 23.20.362, 23.20.375, 23.20.378 -23.20.387, or 23.20.505 is made, the claimant shall be promptly notified of the determination and the reasons for it. The claimant and other interested parties as defined by regulations of the department may appeal the determination in the same manner prescribed in this chapter for appeals of initial determinations and redeterminations…

AS 23.20.406 provides in part:

PRIVATE 

(h)
An individual is not eligible to receive extended benefits for any week of unemployment in the individual's eligibility period if the individual has been disqualified for benefits because the individual voluntarily left work, was discharged for misconduct, or refused an offer of suitable work, unless the disqualification imposed for those reasons has been terminated in accordance with AS 23.20.379(d).

CONCLUSION
Timeliness issue & Extended Benefits issues

The record establishes that Mr. Estrada delayed the filing of his appeal against the January 6, 2005 determination until June 13, 2005. What must be decided is whether Mr. Estrada’s decision to the delay in filing his appeal was for reasons beyond of his control. 

In Borton vs. ESD, Superior Ct., 1KE-84-620 CI, 1C CCH Unemp. Ins. Rptr, AK, 8110, October 10, 1985, the court states in part:PRIVATE 


It is clear from Estes v. Department of labor, 625 P.2d 293 (Alaska 1981) that a late claimant must show some quantum of cause; implicit is the requirement that the claimant's delay be caused by some incapacity, be it youth, illness, limited education, delay by the post office, or excusable misunderstanding, at the very least, and that the state suffer no prejudice.


If the delay is short, the claimant need show only some cause; for longer delays more cause must be shown…

In Contreas-Mondoza, Comm’r Dec. 03 1889, April 9, 2004, it was held, in part:

The appeal was filed via a letter postmarked on March 18, 2004. In her appeal to the Department, the claimant contends her appeal is late because English is her second language and so it takes her longer than average to read and respond to written communications…

We note that the claimant’s original appeal was filed within the 30-day time limit given to file an appeal. She was then scheduled a hearing and did not attend. The Tribunal dismissed her appeal as a default due to the non-appearance. She next requested reopening of the hearing and her request was mailed well within the 10-day period specified on the notice of dismissal. It therefore appears the claimant is capable of reading and responding to other decisions in a timely fashion. We therefore reject her contention that her language barrier slows down her responses…

AS 23.20.430 limits the appeal period for an appeal to the department to 30 days from the date the appeal decision is mailed to the parties. That statute specifies: “The period within which further review may be initiated may be extended for a reasonable period of time upon a showing that the application was delayed as a result of circumstances beyond the party’s control.” The claimant’s appeal was filed over two months after the 30-day statutory appeal period had expired. Her reasons for that delay do not show reasons beyond her control for her late response. Accordingly we are compelled under the statute to dismiss the appeal…

As in the Contreas-Mondoza case cited above, Mr. Estrada’s primary language is not English. He relies on others to help him with matters conducted in English. Because Mr. Estrada enlisted the help of a friend to help him file his bi-weekly claim certifications, it is logical to assume that he could have asked that person or another to help him translate the content of the two or three pieces of mail sent to him by the Division, one of which may have been the determination under appeal. Failing to file an appeal within the 30-day allotted timeframe because he did not have his Division mail translated is not found to have been outside of Mr. Estradafillin "" \d ""’s control. 
Mr. Estrada contends he failed to file his appeal in a timely manner because he had no money. The appeal process requires no outlay of money from the appellant. This reason for filing his appeal late is not found to have been outside of Mr. Estrada’s control.

Last of all, Mr. Estrada contends he failed to file the appeal in a timely manner because the discharge traumatized him. As noted in Borton, above, an illness or medical condition causing an incapacity that would delay the filing of an appeal may allow the claimant good cause to extend the 30-day appeal period. The illness or medical condition, however, must be substantiated by medical evidence. 
Mr. Estrada could provide no such evidence, as he made a conscious decision to “put up with” his trauma rather than to seek the help of qualified medical professionals. In getting medical help for his trauma, he may have been able to file an appeal sooner than June 13, 2005. Consequently, failing to file an appeal timely for this reason is not found to have been outside of Mr. Estradafillin "" \d ""’s control.

Based on the above, this appeal cannot be accepted as timely filed.

Discharge for Misconduct Issue

The Tribunal does not have the jurisdiction to consider this matter further because the appeal was not filed timely.

DECISION

The appeal filed against the fillin "" \d ""determination issued on January 6, 2005 pursuant to AS 23.20.379fillin "" \d "" is DISMISSED as untimely filedfillin "" \d "". Benefits remain denied as shown on the determination.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on July 6, 2005.










Diane Reeves, Hearing Officer
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