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CASE HISTORY

Ms. Young filed an appeal from a June 2, 2005 determination that denied benefits under AS 23.20.379. The issue is whether Ms. Young voluntarily left suitable work without good cause or the employer discharged her for misconduct. 


FINDINGS OF FACT
Ms. Young worked as bartender for this employer. Ms. Young had worked for this employer for several years. Her last day of work was May 2, 2005. Her shift began at 11 a.m.

On May 5, 2005, Ms. Young learned that her roommate may have sexually assaulted her 10-year-old daughter about a year before. At the time,             Ms. Young learned of the possible assault, her daughter did not live with her but with her daughter's grandparents. 

Before the beginning of her shift on Friday, May 6, 2005 Ms. Young contacted her immediate supervisor, Jeff Matoski. Ms. Young needed to take her daughter to a doctor, file a police report, and get a restraining order against her roommate. She advised Mr. Matoski of what happened and that she needed the day off. He replied, "thanks for the heads up" and hung up the telephone. 

Ms. Young took the day off. She took her daughter to the doctor, filed the police report, and obtained a restraining order. Later that evening she contacted Cheryl, another manger for the employer. She advised her that she was upset with the "snotty" way Jeff had spoken to her, that she had things that remained to take care of, and that she was taking the next day (Saturday) off. Cheryl asked her if she wanted to take the following week off as well.     Ms. Young advised Cheryl that she didn't think she would be coming back to work. 

On the day she opened her claim for benefits, (Monday May 9, 2005),           Ms. Young had a conversation with Mr. Matoski. She told him that she was sorry that she had to quit. He told her that he thought he had told her that he had her shift covered. 

At her hearing, Ms. Young testified that she had also quit because she was constantly forced to work beyond the end of her shift almost every day,  upwards of 40 minutes. Although she noted that day care charged by the extra minute, at the time, Ms. Young's daughter was being cared for by her roommate. After the incident with her daughter and her roommate was exposed, Ms. Young immediately obtained babysitting from her sister.


PROVISIONS OF LAW
AS 23.20.379 provides, in part:


(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker



(1)
left the insured worker's last suitable work voluntarily without good cause....


8 AAC 85.095 provides, in part:


(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes



(1)
leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work;


CONCLUSION

The Alaska Employment Security Division Benefit Policy Manual VL 135.05 (October 1999) states, in part:

Whether a worker's separation is a discharge or a voluntary leaving depends on whether the employer or the worker was the moving party in causing the separation.  The moving party is not necessarily the party who initiated the chain of events leading to the separation.  The moving party is the party who, having a choice to continue the relationship, acts to end it.  (Swarm, 87H-UI-265, September 29, 1987)

Ms. Young chose to resign her position after the employer spoke rudely to her. Her intention was communicated to a manager. She then filed for unemployment insurance benefits a few days later. This Appeal Tribunal holds Ms. Young was the moving party in her separation from this employment. To avoid disqualification, she must establish a compelling reason for quitting. 

In Craig, Comm'r Decision No. 86HUI067, June 11, 1986, the Commissioner of Labor stated, in part:


Good cause can be established for quitting work if a supervisor's actions indicate a course of conduct amounting to hostility, abuse, or unreasonable discrimination. In Morgan Wingate, Comm'r Review No. 84HUI295, January 1, 1985; In Hudson, Comm'r Review No. 84HUI343, March 8, 1985. However, it is also necessary that the worker pursue any reasonable alternative to rectify the situation prior to leaving.

Ms. Young did not like the way the employer spoke to her.  As can be seen by the above Commissioner decision in Craig hostility or abuse or discrimination must be established. No one likes rude comments directed at them, but at the same time Ms. Young concedes that she was allowed the time off from work on Friday May 6, 2005, as she had requested. The employer hanging up on her is simply not an example of such serious rudeness that establishes good cause to quit work. 

 Ms. Young also mentioned childcare problems after the possible molestation was revealed contributed to her decision to quit. However, by the following Monday she could have had her sister provide care for her daughter.  Therefore this also does not provide good cause for quitting work.

Good cause has not been established and a disqualification was properly imposed.

DECISION
The June 2, 2005 determination is AFFIRMED. Ms. Young is denied benefits based upon AS 23.20.379 (a)(1) beginning with the week ending May 7, 2005 through the week ending June 11, 2005. 

Ms. Young’s maximum benefit entitlement is reduced by three-weeks. She may be ineligible for future extended benefits.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on July 7, 2005.
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Hearing Officer

