GAPPERT,Kathleen A
Docket 05 1133
Page 3

ALASKA DEPARTMENT OF LABOR

AND WORKFORCE DEVELOPMENT

EMPLOYMENT SECURITY DIVISION

P.O. BOX 107023

ANCHORAGE, ALASKA 99510-7023

APPEAL TRIBUNAL DECISION

Docket No.  05 1133 

 Hearing Date:  June 24, 2005
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KATHLEEN A GAPPERT

CLAIMANT APPEARANCES:
ESD APPEARANCES:

Kathleen A. Gappert
None


CASE HISTORY
Ms. Gappertfillin "" \d "" timely appealed a June 9, 2005 fillin "" \d ""determination that denied benefits under AS 23.20.378 and 8 AAC 85.350. The determination disqualified herfillin "" \d "" on the ground that shefillin "" \d "" was not available for full-time suitable work. 


FINDINGS OF FACT

Ms. Gappert filed for benefits effective May 22, 2005. She quit available work to prepare for her husband’s retirement and a possible relocation. She had to prepare for a move and to fix up the house for sale. Ms. Gappert needed to quit because “between keeping a job and getting everything done, I mean, there was just too much stress to deal with all of it.”

In addition, her daughter is getting married on July 2, 2005 and Ms. Gappert is organizing the event. Guests start arriving on June 28, 2005 and will stay through July 11, 2005. Seven of the guests are staying with Ms. Gappert. She has planned other activities from now through July 11, such as wedding showers, a graduation picnic, and a trip for the guests to Valdez. 

Ms. Gappert looked at the web site for the Fairbanks School District a few weeks ago but did not talk to anyone, or complete any job applications. On the day of this hearing Ms. Gappert contacted TDL Temporary Agency (TDL) and made an appointment for June 30, 2005. The temporary agency requires that she make an appointment to be interviewed and does not take walk-ins. She also needs to take some tests, such as a typing test, before she can be considered for work. Ms. Gappert did not call them prior to the day of the hearing because she was too busy. Ms. Gappert also plans to submit applications for state jobs as well. 

Ms. Gappert would like to work through a temporary agency so that she can try out different employers. She has not contacted other temporary agencies because she is familiar with TDL.

Exhibit 1 lists Ms. Gappert’s reason for appealing the denial of benefits due to unavailability because “I am willing to accept work right now. I never stated to the claimstaker that I couldn’t or wouldn’t accept work here in Fairbanks. My move date is unknown-I am looking for work right now. I don’t know how that claimstaker came up with the information that I wasn’t available for work.”  This statement was taken on June 13, 2005.

Ms. Gappert now believes that if she were offered a job after her meeting on June 30, 2005 with TDL she could go to work any time. She would change her travel plans and do what they needed her to do. Ms Gappert believes that she is available for work and “if a good opportunity came along I would definitely consider it.”

Ms. Gappert rescheduled this hearing from July 5, 2005 to June 24, 2005 because the wedding guests are going to Valdez from July 3 through July 7, 2005 and she will be out of town with them.


PROVISIONS OF LAW
AS 23.20.378 provides in part:


(a)
An insured worker is entitled to receive waiting-week credit or benefits for a week of unemployment if for that week the insured worker is able to work and available for suitable work...

8 AAC 85.350 provides:


(a)
A claimant is considered able to work if the claimant is physically and mentally capable of performing work under the usual conditions of employment in the claimant's principal occupation or other occupations for which the claimant is reasonably fitted by training and experience.  A short term illness or medical consultation affecting one day or less in a week does not render a claimant unable to work for the week under AS 23.20.378.


(b)
A claimant is considered available for suitable work for a week if the claimant



(1)
registers for work as required under 8 AAC 85.351;



(2)
makes independent efforts to find work as directed under 8 AAC 85.352 and 8 AAC 85.355;



(3)
meets the requirements of 8 AAC 85.353 during periods of travel;



(4)
meets the requirements of 8 AAC 85.356 while in training;



(5)
is willing to accept and perform suitable work which the claimant does not have good cause to refuse;



(6) 
is able, for the majority of working days in the week, to respond promptly to an offer of suitable work; and



(7)
is available for a substantial amount of full‑time employment.

CONCLUSION

The phrase "preponderance of the evidence" has been given various meanings by different courts but, according to McCormick, et al on Evidence, 2d, H.B., § 339, P.794, "the most acceptable meaning seems to be proof which leads the trier of fact to find that the existence of the contested fact is more probable than its non-existence.” Sherling v. Kilgore, 599 P.2d 1352 (WY 1979). Cited in Morrison, Comm'r Dec. 85H-UI-369, January 31, 1986.

A person’s efforts to locate work are usually indicative of a genuine desire to become reemployed. Ms. Gappert’s contention that she is available for full-time work is negated by the fact that she has made no real effort to obtain work until just prior to the hearing. In addition, she admits that she has been too busy to look for work since she left her job on May 19, 2005, and she is planning a social trip to Valdez.  

Ms. Gappert’s personal commitments with fixing up the house and orchestrating a wedding are not yet completed. It is not logical that after all of her hard work organizing the wedding events that she would forgo attending them to start a new job.  

Based on the above, Ms. Gappart is not eligible for benefits beginning with the week ending May 28, 2005. 


DECISION
The fillin "" \d ""determination issued on June 9, 2005 is AFFIRMEDfillin "" \d "". Benefits are deniedfillin "" \d "" for the week ending May 28, 2005 and thereafter, until Ms. Gappert is again able and available for suitable full-time work. Once Ms. Gappert completes her personal commitments and is willing and able to accept an immediate offer of suitable work, she may contact the Fairbanks Call Center for reconsideration.


APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on June 28, 2005fillin "" \d "".








Catherine Miller, Hearing Officer


