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CASE HISTORY

Ms. Mason timely appealed a June 16, 2005 determination that denies benefits under AS 23.20.379. The issue is whether the claimant was discharged for misconduct connected with her work.

FINDINGS OF FACT

Ms. Mason began working for the employer in October 2004. Her last day of work as a property and casualty agent was May 20, 2005. Ms. Mason earned $2500.00 per month for full-time work.

Ms. Mason suffered an onset of Transverse Myelitis on February 14, 2005. This illness caused her to miss two weeks of work and physically limits her to only walking short distances and standing for a maximum of 10 minutes at a time. While she was getting used to a wheel chair, her sales production dropped significantly. In the month of January, she led the office in the number of policies sold. In the following months her production dropped 50 percent and she ranked the lowest in sales.

In April 2005, the employer promoted a co-worker of Ms. Mason’s to be the new office manager. One of his tasks was to ensure that the office sold enough policies to meet the guidelines set by the Allstate. 

Ms. Mason did not like the portion of her job that required her to sell policies and complained that his expectations and goals were unrealistic. Ms. Mason was very vocal in the office regarding her dislike of the procedures implemented by the new manager. Ms. Mason voiced her unhappiness to her co-workers to the extent that some of them complained to the manager indicating that their moral and production were being affected. She advised one co-worker who was concerned about selling policies “not to worry about selling policies as there are more important things in life.” Ms Mason “talked back to” the manager and advised her co-workers that she was not going to “kiss [his] butt” like others did.

Ms. Mason also excessively used her work computer for personal business. When employees are hired, they are advised in writing that the work computers belong to Allstate Insurance Company and are not to be used for personal business. At the end of every monthly meeting the owner reminds his staff not to use the work computers for personal business, as all input on the work computer is monitored by Allstate. In order to insure that employees would not use their work computers for personal business, the employer purchased a separate computer, which was not on the Allstate network. Employees could use this computer for personal business.

Ms. Mason used her work computer to send daily personal emails to her husband and daughter as well as other friends and family. She also used the work computer to write a new resume for job searches. In addition, she used the work computer to access the Internet to look for work, read the newspaper, and to research her illness. An audit done by Allstate indicated that between January 15, 2005 and May 20, 2005 there were 399 personal emails, various pictures and communication software downloaded onto the computer, and 19,091 temporary Internet files in 22 composed folders. Ms. Mason believes that the figures provided by the Allstate audit are high, but agrees that she used her work computer for a large amount of personal business because her home computer was hard to access due to her physical limitations, and she needed to access the Internet to research her illness. 

Ms. Mason concedes that she has been physically capable of getting to the employees’ personal computer since the first month of her illness but that it was easier to use her work computer. Although some of the personal use of the computer was before her shift started, she also spent time during work hours using her computer for personal business. The employer believes that she could have met her production quotas if she had stopped using the computer during work hours for personal business. 

The employer discharged Ms. Mason on May 20, 2005 for using her computer for personal business, vocal negative attitude, and failure to accept and meet production quotas. 

PROVISIONS OF LAW

AS 23.20.379 provides, in part:
(a) An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker…

(2)    was discharged for misconduct connected with the insured worker’s work…

8 AAC 85.095 provides, in part:

(d)
“Misconduct connected with the insured worker’s work” as used in AS 23.20.379(a)(2) means

(1) A claimant’s conduct on the job, if the conduct shows a wilful and wanton disregard of the employer’s interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer’s interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion…

CONCLUSION

Ms. Mason was asked in writing, as well as once a month verbally, to not use her work computer for personal business. The work computers were not owned by the employer, but by Allstate Insurance. The employer was bound to follow corporate rules regarding computer use. The employer’s request to have the staff use the work computers for work only is reasonable.

"The employer does have the right to set the parameters of the work. Furthermore, insubordination--that is, refusal to obey a reasonable request of the employer--does constitute misconduct. On the other hand, if just cause can be shown for refusing the request, then misconduct may be converted to a nondisqualifying separation.” In Vaara, Comm'r Decision 85H-UI-184, September 9, 1985.

The fact that there was a computer set up for employee’s personal use establishes that the employees were aware of the rule. Ms. Mason chose to continue to use her work computer for personal business before, during, and after work hours for her own convenience. The Tribunal need not address any of the employers other alleged reasons for the discharge, as the willful violation of a reasonable request, which contributed to the employer’s decision to discharge the claimant, constitutes misconduct.
DECISION
The June 16, 2005 determination is AFFIRMED. Ms. Mason is disqualified beginning with the week ending May 28, 2005 through the week ending July 2, 2005. Her maximum payable benefits are reduced by three weeks, and her future extended benefits may be jeopardized.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on July 19, 2005


Catherine Miller, Hearing Officer
