KWON, David M.
Docket 05 1172
Page 4

ALASKA DEPARTMENT OF LABOR

AND WORKFORCE DEVELOPMENT

EMPLOYMENT SECURITY DIVISION

P.O. BOX 107023

ANCHORAGE, ALASKA 99510-7023

APPEAL TRIBUNAL DECISION



Docket No.  05 1172           Hearing Date: August 3, 2005






CLAIMANT:
EMPLOYER:
DAVID M KWON
FIRST STUDENT INC
CLAIMANT APPEARANCES:
EMPLOYER APPEARANCES:
David W. Kwon
Rina Leib, Rep.
Dan Kwon, Interpreter
Michael Jourdan

ESD APPEARANCES:
None
CASE HISTORY

The employer timely appealed the June 7, 2005 determination that allowed benefits pursuant to AS 23.20.379. The issue is whether the claimant voluntarily quit suitable work without good cause.


FINDINGS OF FACT
Mr. Kwon began working for the employer in September 2001. He worked as a full-time school bus driver, earning $13.65 per hour. His last day of work was May 19, 2005. He could have continued to work until June 9, 2005, at which time he would have been laid off for the summer.
On or about May 10, Mr. Kwon received a telephone call from South Korea (Korea) from his sister, who usually provided personal care for their 82-year-old father, who could not care for himself. His sister told Mr. Kwon that she, herself, was very ill, needed help and could not care for their father, who suffers from heart and back problems, after his release from the hospital. 
Mr. Kwon also has another sister in Korea, but she works outside the home and could not get time away from her job to care for their sister and father. 
Mr. Kwon felt it was his responsibility to leave work temporarily to care for his sister (who had gall bladder problems) before she entered the hospital and for his father after he left the hospital. There was no one else who could have provided the required care. Shortly after receiving the phone call from his sister, Mr. Kwon notified his manager of his family situation, his desire to go on leave, and his desire not to lose his job or his seniority. 
First Student, Inc. generally denies any requests for time off from the first of May until the end of the school year because they are short-staffed due to workers leaving to go to other jobs. Workers who leave their jobs before the end of the school year lose their seniority, even if they return to work for the employer when school resumes after the summer break. 
Mr. Kwon and his manager agreed that Mr. Kwon would leave work after his May 19 shift but not lose his job/seniority, unless he failed to bring back medical verification of the necessity for his trip. Mr. Kwon did not fill out leave of absence paperwork, but he considered his time away from work as a leave of absence. His first day of leave was May 20, 2005. On May 21, he flew to Korea.
Mr. Kwon returned from Korea on July 27, 2005; he arranged for his father to fly to Anchorage on July 26 so that his father could live with him. By the time Mr. Kwon left Korea, his sister had recovered and remained in Korea.
Mr. Kwon provided the required medical documentation to his manager on 
July 29. He intends to resume working for the employer and is scheduled for work on August 9, 2005 and for sporadic days thereafter until school resumes on or about September 7, 2005. 

Mr. Kwon applied for his unemployment insurance claim year effective July 4, 2004, and reopened that claim year effective May 15, 2005.

PROVISIONS OF LAW
AS 23.20.379 provides, in part:


(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker



(1)
left the insured worker's last suitable work voluntarily without good cause…

8 AAC 85.095 provides, in part:


(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes

(1) leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work…

CONCLUSION

In Ransy, Comm’r Dec. 9225049, June 23, 1992, the Commissioner held, in part, with regard to a leave of absence:

If the claim is filed immediately after the worker takes leave, the reason for separation is the leave. The claim is adjudicated on the reason for requesting leave...
Mr. Kwon reopened his unemployment insurance benefit claim year effective May 15, 2005. The Tribunal, in applying the Division’s BPM policy above, will make a decision on the work separation existing at that time. 
Even though Mr. Kwon was not on a formal leave of absence, there was an agreement that Mr. Kwon would be gone from work and not lose his job or seniority. Therefore, in essence, he was on a leave of absence. Such a leave initiated by the claimant, for unemployment insurance purposes, is considered to be a voluntary quit. The work separation will therefore be decided on that basis.
Leaving a job to provide care for family members who cannot care for themselves is considered to be a compelling reason to leave one’s job. As there were no other family members but Mr. Kwon to provide such care, his May 19, 2005 quit is considered to be with good cause. 
DECISION
The June 7, 2005 determination is AFFIRMED. Benefits are allowed for the week ending May 28, 2005 through the week ending July 2, 2005, if the claimant was otherwise eligible. Mr. Kwon’s maximum benefit entitlement is not reduced by three weeks. Further, he may still be eligible to receive future extended benefits.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on August 4, 2005.








Diane Reeves, Hearing Officer

