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STATEMENT OF THE CASE

On June 20, 2005, Ms. Coleman filed a timely appeal against a notice that she was denied unemployment insurance benefits under AS 23.20.379. The issue before me is whether she voluntarily left suitable work without good cause or whether she was discharged for misconduct connected with her work.

FINDINGS OF FACT

Ms. Coleman began working for the employer on January 22, 2005. She last worked on April 20, 2005. At that time, she normally worked over 40 hours per week and earned $200 per day as lead cook at a camp on Prince of Wales.

When Ms. Coleman was first hired, she was the only cook at the camp site.  When another cook was eventually hired to assist her, there were problems between the two cooks to the point that the regional manager, Mr. Burkhart, insisted that Ms. Coleman needed a break and that she take one mandatory week off work, beginning with Thursday, April 21, and ending on Wednesday, April 27, at which time the relief cook, Ms. Cheney, would be rotated out.
Ms. Coleman did not want to take the time off work because she did not want to lose the income and she did not have a place to stay in Craig, the town nearest the company camp.  Although rotation was a common occurrence, 
Ms. Coleman had not been put on notice upon hire that she would be required to rotate, and this was the first such order since her initial hire.  When she expressed her concerns to Mr. Burkhart, including a plea that having to stay in a hotel would be a financial hardship, he acquiesced, saying she may be able to return to the camp off the payroll on the next Sunday, April 24.
After making this promise to Ms. Coleman, Mr. Burkhart changed his mind, not wanting the two cooks to be on the same premises, and reconsidering whether a true break or time out could be accomplished with an early return. Mr. Burkhart then emailed Mr. Cook, who was Ms. Coleman’s immediate supervisor, and Mr. Stammos, the project manager, of his decision.  He then went on vacation and left the two of them to inform Ms. Coleman.
When Ms. Coleman showed up to board the boat at Hydaburg that Sunday, she was upset when her immediate supervisor, Mr. Cook denied her passage, saying, “one week is one week.”  Ms. Coleman insisted Mr. Burkhart be called, and when he was unavailable, the order was confirmed by the project manager. One of Ms. Coleman’s fellow workers, Mr. Rogers, disembarked and gave her a ride back to Craig, where she was staying, which was one hour away and has a population of about 800.  Mr. Rogers keeps a card with company employee telephone numbers with him. Before Ms. Coleman left the boat, it was agreed she would meet the boat as originally planned on the following Wednesday.
Upon reflection, Ms. Coleman realized she had been so upset she had not asked if the boat was to pick her up in Craig or Hydaburg.  She knew the boat picked up groceries every Wednesday in Craig, but that this particular Wednesday it was not scheduled to do so.  Ms. Coleman did not have any company employee telephone numbers in her possession and did not think to call the Ketchikan office of Columbia Helicopters or the corporate office in Portland, Oregon.  She left messages at the Craig grocery store with her hotel telephone number, in case anyone there knew or heard anything.  When no one got back to her, she did not meet the boat at either location and remained in her room.
The boat had docked in Hydaburg, and when Mr. Carl, the boat driver, did not see Ms. Coleman at the dock, he drove the 35 miles to Craig to try and find her. When he was unsuccessful, he returned to Hydaburg and on to camp.  

Mr. Carl lives in Craig a few blocks from the hotel where Ms. Coleman was staying and at least at some time, was a good friend of Ms. Coleman’s.

Later that day, Ms. Coleman accidentally ran into the boat driver, Mr. Carl, at her hotel and in their brief conversation, was instructed to meet the boat on Thursday, in Hydaburg at 5:30 a.m.  Ms. Coleman did not have a ride to Hydaburg lined up at the time she spoke to Mr. Carl.  Upon reflection, 
Ms. Coleman believes she should have told him she did not have a ride and asked him for one. She did not meet that boat because she did not have a ride.
Ms. Coleman arranged for her co-worker Mr. Rogers to give her a ride to Hydaburg to meet the boat the following morning, on Friday, and got the company employee telephone numbers from him.  She telephoned 
Mr. Stammos, the project manager, at his home at 3:30 a.m., which is the time she would have had to leave Craig to make it to Hydaburg in time to catch the boat. She called first because she did not want to get stuck in Hydaburg again without a ride back to Craig.  When Mr. Stammos answered the telephone, he hung up on her.  After being hung up on, Ms. Coleman decided not to meet the boat.
After being hung up on by the project manager and not meeting the boat, 

Ms. Coleman contacted the payroll office regarding her employment status and was informed she had been discharged on Thursday for not returning to work as scheduled, which resulted in the loss of a camp cook until she could be replaced.   Ms. Coleman then called the Vice President, who was located at the Oregon office. After a short investigation, the Vice President told Ms. Coleman to just “let it be.”
STATUTORY PROVISIONS

AS 23.20.379. Voluntary Quit, Discharge for misconduct, and refusal of work.

(a) An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker

(1) left the insured worker’s last suitable work voluntarily without good cause; or

(2) was discharged for misconduct connected with the insured worker's last work.

. . . .

(c) The department shall reduce the maximum potential benefits to which an insured worker disqualified under this section would have been entitled by three times the insured worker’s weekly benefit amount, excluding the allowance for dependents, or by the amount of unpaid benefits to which the insured work is entitled, whichever is less.

(d) The disqualification required in (a) and (b) of this section is terminated if the insured worker returns to employment and earns at least eight times the insured worker’s weekly benefit amount.

8 AAC 85.095. Voluntary quit, discharge for misconduct, and refusal of work.
(d)
“Misconduct connected with the insured worker’s work” as used in AS 23.20.379(a)(2) means

(1) A claimant’s conduct on the job, if the conduct shows a wilful and wanton disregard of the employer’s interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer’s interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgement or discretion; or

(2) A claimant’s conduct off the job, if the conduct

(A)
Shows a wilful and wanton disregard of the employer’s interest; and

(B)
either

(i)
has a direct and adverse impact on the employer’s interest; or

(ii)
makes the claimant unfit to perform an essential task of the job.

CONCLUSION

A discharge is “a separation from work in which the employer takes the action which results in the separation, and the worker does not have the choice of remaining in employment." 8 AAC 85.010(20). PRIVATE 
Voluntary leaving means a separation from work in which the worker takes the action which results in the separation, and the worker does have the choice of remaining in employment. Swarm, Comm'r. Dec. 87H-UI-265, September 29, 1987. Alden, Comm'r. Dec. 85H-UI-320, January 17, 1986.

The Division's Benefit Policy Manual, VL 135, states in part:PRIVATE 


Whether a separation is considered a discharge or a voluntary leaving depends on whether the employer or the worker was the moving party in causing the separation. The moving party in this sense is not necessarily the party who initiated the chain of events leading to the separation. Rather it is the party which, having a choice to continue the relationship, acts to end it, thus withdrawing any choice from the other party. A party who has no choice in continuing the employment relationship cannot be the moving party....

The court affirms the above policy in Tyrell v. Dept. of Labor, 

AK Superior Ct. lst JD No. 1KE-92-1364 CI, November 4, 1993, unreported. The court found that job abandonment does not automatically mandate a conclusion that a claimant intended to quit his job and states in part:


In every case [of constructive quits]…the real, underlying inquiry remains whether the employee intended to quit, which is the same thing as asking whether the employee voluntarily terminated the employment....

The phrase "preponderance of the evidence" has been given various meanings by different courts but, according to McCormick, et al on Evidence, 2d, H.B., § 339, P.794, "the most acceptable meaning seems to be proof which leads the trier of fact to find that the existence of the contested fact is more probable than its non-existence.” Sherling v. Kilgore, 599 P.2d 1352 (WY 1979). Cited in Morrison, Comm'r Dec. 85H-UI-369, January 31, 1986.

The first thing to be decided is whether Ms. Coleman quit her job or was discharged.  As cited above, job abandonment does not automatically mandate a conclusion that a claimant intended to quit her job.  It has not been established within the record that Ms. Coleman’s failure to return to work as scheduled was indicative of her intention to quit her job by not showing up.  Quite the contrary, Ms. Coleman made several attempts to verify her employment status after missing the boat a second time on that Thursday, including calling the corporate office. The preponderance of evidence leads to the conclusion that Ms. Coleman was still willing and expecting to return to camp and work at the time the decision was made to let her go.   
When a worker has been discharged, the burden of persuasion rests upon the employer to establish that the worker was discharged for misconduct in connection with the work. In order to bear out that burden, it is necessary that the employer bring forth evidence of a sufficient quantity and quality to establish that misconduct was involved. Rednal, Comm'r Dec. 86H‑UI-213, August 25, 1986.

In Gregory, Comm'r Dec. No. 97 1014, July 25, 1997, the Commissioner states in part:PRIVATE 


We hold that the testimony and evidence presented show the claimant repeatedly violated the employer's attendance policy, even in the face of disciplinary action. Persistent tardiness and absence without valid reason does constitute  misconduct connected with the work. Benefit Policy Manual, Section 435-2.…

A worker's failure to notify his employer when absent, unless there is a compelling reason for the failure to give notice, is misconduct. Tolle, Comm. Dec. 9225438, June 18, 1992
Ms. Coleman was discharged for not returning to work as scheduled after a mandatory break.  It is unclear whether she was discharged after missing the boat on Wednesday, or Thursday, but since the boat driver was in contact with the project manager and the regional manager, and still offered to give her a ride to work on Thursday, the preponderance of evidence would indicate she was discharged after missing the boat on the second day.

Because not showing up for work as scheduled without a compelling reason is misconduct in connection with the work, it must be decided whether 
Ms. Coleman’s reasons for missing the boat were compelling and whether not notifying her employer of her inability to meet the boat in each instance was due to a circumstance beyond her control.
"[I]t is the employer's right to establish the methods and quality of work." Stevens, Comm'r Dec. 84H-UI-324, February 22, 1985. In Cantrell, Comm. Dec. No. 9225160, June 30, 1992, the Commissioner held that a single instance of insubordination may constitute misconduct if it is serious enough.

While the Tribunal can sympathize with Ms. Coleman’s frustration at not being able to board the boat on Sunday after being promised she would be able to, and being inconvenienced as well as stranded at the boat dock because the employer did not extend the courtesy of informing her ahead of time, that incident did not influence the employer’s decision to discharge 
Ms. Coleman, and Ms. Coleman, although upset, did not indicate it was a factor in her not meeting the boat on the following Wednesday or Thursday.
Ms. Coleman did not meet the boat on Wednesday because she did not know if the boat would be in Hydaburg or Craig.  She had three days to find out.  There is information within the record that would indicate she could have obtained the information by going to the home of Mr. Carl, who lived in Craig near her hotel and with whom she had a friendship.  She could have called the Ketchikan office, listed in the directory, or the Portland office, which she eventually did call that Friday.  She could have waited at the Craig mooring, where Mr. Carl did eventually show up to look for her.  Even though it has been shown Ms. Coleman did not exhaust all reasonable measures to locate the boat, she was not discharged for missing it on Wednesday.
Ms. Coleman did not meet the boat on Thursday morning because she did not have a ride to Hydaburg.  After missing the boat the previous day, more effort is expected of Ms. Coleman to make whatever arrangements were needed to ensure she returned to the work site.  It was within Ms. Coleman’s control to remember she did not have a ride and to seek one from Mr. Carl or someone else.  She had the rest of that day to secure her transportation. If Ms. Coleman had exhausted all efforts to locate a ride, she did not exhaust all efforts to inform her employer of that fact before she missed the second boat.  
Ms. Coleman demonstrated her resourcefulness by obtaining the list of company employees from Mr. Rogers on Thursday afternoon, lining up a ride with him for the Friday morning boat, calling the project manager to let him know she would be at the dock, and finally, calling the payroll office and the corporate Vice President.
Because it is an employee’s duty to appear and stay at work, and Ms. Coleman has not presented any evidence that would indicate it was out of her control to find out where the boat was docking, get a ride to the boat, or inform her employer in a timely manner of her inability to do so, her actions show a willful and wanton disregard of the interests of her employer.
It is the conclusion of the Appeal Tribunal that the employer discharged 
Ms. Coleman for misconduct connected with the work.

DECISION

The notice of determination issued in this matter on June 1, 2005 is AFFIRMED and MODIFIED. Ms. Coleman is denied unemployment benefits under AS 23.20.379 for being discharged for work-related misconduct. Benefits are denied for the weeks ending April 30, 2005 through June 4, 2005. The reduction of Ms. Coleman’s benefits and ineligibility for extended benefits remain.
APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days of the date of the decision. The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Juneau, Alaska, on July 15, 2005.


Janice Carran


Hearing Officer
