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STATEMENT OF THE CASE

On April 14, 2005, Ms. Carroll timely appealed a denial of unemployment insurance benefits issued under AS 23.20.379. A hearing was held on May 11, 2005 and a decision was issued by the Tribunal under Alaska Docket # 05 0755 affirming the denial of benefits. 
Ms. Carroll appealed to the Commissioner which resulted in the Commissioner affirming the Hearing Officer as to Ms. Carroll not having good cause to have left her employment due to the working conditions, but remanding the case to the Hearing Officer for consideration of good cause due to a possible offer of new employment. The issue before the Tribunal is whether 
Ms. Carroll voluntarily quit suitable work without good cause.
The Tribunal incorporates the Commissioner’s findings of fact in Carroll Commr. Dec. 05 0755, June 14, 2005 into this decision.
FINDINGS OF FACT

On February 15, 2005, the Circle Village Council, which oversees the Athabascan Tribal Government Council where Ms. Carroll was employed, offered her the job of Tribal Administrator to begin March 10, 2005.  
Ms. Carroll gave official notice of resignation and went on paid annual leave from February 15 until March 10 in preparation for her new job.
When Ms. Carroll showed up to begin her new employment on March 10, the Council held a meeting of official welcome in which a last minute surprise candidate for the position was hired instead. Up to that point, Ms. Carroll had been the only applicant for the position.  The surprise candidate was more qualified and undercut the salary in order to get the job.

The Athabascan Tribal Government Council could not rehire Ms. Carroll as it had already advertised for the position upon her resignation and was in the interviewing process.

STATUTORY PROVISIONS

AS 23.20.379. Voluntary quit, discharge for misconduct, and refusal of work.

(a)
An insured worker is disqualified for waiting‑week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker

(1)
left the insured worker's last suitable work voluntarily without good cause; or

(2) was discharged for misconduct connected with the insured worker's last work.

8 AAC 85.095. Voluntary Quit, discharge for misconduct, and refusal of work.

(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes



(1)
leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work;



(2)
leaving work to accompany or join a spouse or maintain a family unit in a location from which it is impractical to commute to that work, so long as the decision to leave work was reasonable in view of all the facts, no reasonable alternative existed to leaving work, and the worker's actions were in good faith and consistent with a genuine desire of retaining employment;



(3)
leaving unskilled employment to attend a vocational training program approved by the director under AS 23.20.382, only if the individual enters that training upon separating from work.

CONCLUSION

A quit to accept new work that offers better wages, hours, or working conditions is for good cause provided there was a bona fide offer of employment and the worker did not quit before it was necessary.
Ms. Carroll had a bona fide offer of work to begin on an exact date.  She was to be promoted from Community Health Aid to Tribal Administrator. Although she used her notice for paid annual leave, she did not leave work before it was necessary to do so, and used her leave up until the day her new job was to begin. The Council was as surprised as Ms. Carroll that she did not begin her employment as Tribal Administrator as it had promised her she would.
Because Ms. Carroll had a bona fide offer of better employment and did not quit work before it was necessary to do so, she had a compelling reason to voluntarily leave suitable work and did so with good cause.

The disqualification dates have been changed to properly reflect the effective date of Ms. Carroll’s resignation.
DECISION

The previous decision issued by the Tribunal under Carroll Trib. Dec. 05 0755 is VACATED.
The notice of determination issued in this matter on April 8, 2005 is REVERSED and MODIFIED. No disqualification under AS 23.20.379 is imposed. Ms. Carroll is allowed benefits for the weeks ending March 12, 2005 through April 16, 2005 so long as she is otherwise eligible. The reduction of her benefits is restored, and she is eligible for the receipt of extended benefits.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days of the date of the decision. The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Juneau, Alaska, on July 14, 2005.


Janice Carran


Hearing Officer
