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STATEMENT OF THE CASE

Ms. Buthman timely appealed a June 2, 2005 denial of unemployment insurance benefits under AS 23.20.379. The issue before the Tribunal is whether she voluntarily quit suitable work without good cause.

FINDINGS OF FACT

Ms. Buthman opened her unemployment insurance claim effective May 1, 2005. She last worked for the Department of Corrections as a Nursing Supervisor. She worked full-time from May 1, 2003 through April 19, 2005 earning $25.00 an hour. 

Ms. Buthman is a registered nurse (RN). She supervised four other nurses and was responsible for the scheduling of her staff. Three of those nurses are licensed practitioner nurses (LPN) and one is an RN. Ms. Buthman’s supervisor was a Nurse Practitioner (NP). 

Ms. Buthman was contacted by a nursing supervisor at another facility and asked if she wanted to attend a confidential meeting with the Executive Director for the Board of Nursing (who is not employed by the employer) and other nursing supervisors to discuss their concerns regarding working conditions. In the noon meeting on April 18, 2005, the issue of LPNs not having an RN on shift to supervise them was brought up. An RN or NP must do assessments within 24 hours when a new inmate arrives or if there is a medical emergency. An LPN does not have the training necessary to do an assessment. Sometimes an LPN does the assessment because there is no RN working the night shift. Although the procedure is for the LPN to call the NP at night for assistance and guidance, Ms. Buthman feels that as the direct supervisor of the LPNs, she would be accountable for their actions. 

The issue of the employer’s protocol manual (procedural manual) being out of date was also discussed in the meeting. The manual being out of date raises a safety concern. Sometimes it lists medications that are no longer used, and the nurses have to depend on their own knowledge or use other sources like the Internet to get accurate information. 

Ms. Buthman testified that the Executive Director advised her to quit her job as these issues could cause her to have her license revoked by the Board of Nursing. She believes that the Executive Director specifically stated to her that she should “run, not walk,” and that to return to her job would put her license in jeopardy. 

The Executive Director testified that she did not advise Ms. Buthman to quit. She stated that she advised the nurses to try to go back and work with their employer to resolve the problems and if that did not work, that they should look for other employment. 

The Executive Director is prohibited from referring to any ongoing investigations. Investigations would typically take several months. The Board of Nursing is responsible for revoking licenses and meets four times a year.

As soon as the four nurses (including Ms. Buthman) left the meeting, they went to see the Medical Director for all of the correctional facilities. The Medical Director was surprised that they had not come to see him first before the nurses went to the Executive Director of the Board of Nursing to express their concerns. He advised the nurses that he was aware of the problems. The protocol manual was in the process of being updated, and he was investigating the other issues. However, he had no immediate solutions. Because the Medical Director was unable to resolve the problems immediately, Ms. Buthman advised him that she would be resigning on the advice of the Executive Director.

Ms. Buthman worked the rest of her shift on April 18, 2005. The following day she submitted her resignation effective the end of her shift April 19, 2005. 

Ms. Buthman worked the extra day to insure that she could complete all her paper work and to talk to the security office. She advised them of the problem of the LPNs doing intake on inmates being transferred to the facility at night and asked if they could look into limiting transfers to day shift hours only so that the LPNs would not be forced to do assessments.  

Ms. Buthman did not ask for a leave of absence while the problems were being investigated. She also did not contact her union, Alaska Public Employee Association AFT, to file a grievance or to ask for assistance in keeping her job. 

STATUTORY PROVISIONS

AS 23.20.379 provides, in part:


(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker



(1)
left the insured worker's last suitable work voluntarily without good cause....


(c)
The department shall reduce the maximum potential benefits to which an insured worker disqualified under this section would have been entitled by three times the insured worker's weekly benefit amount, excluding the allowance for dependents, or by the amount of unpaid benefits to which the insured worker is entitled, whichever is less.


(d)
The disqualification required in (a) and (b) of this section is terminated if the insured worker returns to employment and earns at least eight times the insured worker's weekly benefit amount.

8 AAC 85.095 provides, in part:


(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes

(1) leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work…

CONCLUSION

In Luke, Comm’r Dec. No. 00 2296, March 12, 2001, the Commissioner states in part:

The claimant has the burden of establishing good cause for voluntarily leaving work. The basic definition of good cause requires the existence of circumstances so compelling in nature as to leave the claimant no reasonable alternative but to leave employment. The definition contains two elements. The reason for leaving must be compelling, and the worker must exhaust all reasonable alternatives before leaving.

“It is a long standing holding of the Department that even if a claimant establishes good cause for leaving work, it must still be determined that the worker pursued reasonable alternatives in an effort to preserve the employment relationship. Walsh, Comm'r Decision 88H-UI-011, March 15, 1988. That is not to say the claimant must pursue all alternatives, but when an employer has a grievance policy in place and communicates that to the employees, a reasonable alternative to quitting would be to pursue such a grievance.” Stiehm, Comm’r Dec. 9427588, July 29, 1994.

Although Ms. Buthman may have felt that her nursing license was in jeopardy, which could have been a compelling reason for voluntarily quitting, she has not shown that she pursued reasonable alternatives prior to resigning.

Ms. Buthman had the authority to change the schedules of her staff. Yet, she did not schedule an RN to work evenings to be able to perform night assessments. She also did not pursue the idea of having inmate transfers limited to day shift hours, limiting evening assessments to emergencies only.  
Ms. Buthman also made no attempt to speak to anyone in management to discuss her concerns prior to talking to a member of the Board of Nursing. When she did finally go to the Medical Director, she did not give him an opportunity to try to resolve the problem. Furthermore, Ms. Buthman failed to contact her union to see if they could be of assistance. 

Ms. Buthman has not shown that she pursued reasonable alternatives prior to leaving. This negates any compelling reason that might have been associated with her fear of losing her nursing license. As such, Ms. Buthman left her work without good cause, and benefits were properly denied.

DECISION

The June 2, 2005, determination is AFFIRMED. Benefits are denied for the weeks ending April 30, 2005 through June 4, 2005. Ms. Buthman’s benefits remain reduced by three times the weekly benefit amount. She may be ineligible for the receipt of extended benefits.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days of the date of the decision. The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on July 13, 2005fillin "" \d "".
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