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STATEMENT OF THE CASE

Mr. Kondrk timely appealed a June 24, 20055 determination that denied unemployment insurance benefits under AS 23.20.379. The issue before the Tribunal is whether Mr. Kondrk voluntarily quit suitable work without good cause.

FINDINGS OF FACT

Mr. Kondrk worked for the employer from November 2004 through June 4, 2005. He worked part-time as a customer service representative in the music section, earning $8.50 per hour. 

In early May 2005, the employer had a meeting with Mr. Kondrk to talk to him about his excessive absenteeism, tardiness, and leaving work early. They also discussed other issues such as the guidelines for sales. Mr. Kondrk worked a few days after the meeting and then left on May 14 for a ten-day vacation. 

When Me. Kondrk came back from his vacation on May 24, he found that his mother had collapsed and was in the hospital. He contacted work and advised them that he would not be able to work his scheduled shift the next day, Wednesday, and possibly the following day. He did not advise his employers as to what the problem was, only that it was a family emergency. He called in on Wednesday to confirm that he would not be in the next day as well. 

Mr. Kondrk was scheduled for work on the following Monday and Tuesday, May 27 and 28, but found someone to work those shifts for him in exchange for him working a shift on June 4. He did not advise his supervisor that he would not work his scheduled shifts since it was common practice to switch shifts with co-workers.

On June 4, Mr. Kondrk came to work for the first time since May 14. An assistant store manager (manager) came into the music section and Mr. Kondrk failed to greet him. As per store policy, customer service representatives are required to greet every person as soon as they walk into their section. The assistant store manager reminded Mr. Kondrk of his requirement to greet people. A short while later, customers came in and the manager observed that Mr. Kondrk was slow in greeting them. Mr. Kondrk was again reminded that he needed to greet people immediately.

At approximately 10:00 a.m. a second person started her shift in the music department. Although this person was not yet logged onto a cash register, 

Mr. Kondrk decided to go to the restroom. The manager, who was on his way to log in the co-worker, saw Mr. Kondrk leaving and asked if he had left the music department unattended. Mr. Kondrk said that there was someone in the music area but acknowledged that no one was logged onto the resister but himself. He did not tell the manager that he had left his register open for the co-worker to use while he was going to the restroom since that was against store policy.

Mr. Kondrk told the manager that he had to go to the restroom “really bad.” The manager told Mr. Kondrk that he was an adult and that he should be able to hold it. No one is supposed to leave a station without someone available to run the register. Company policy is to “call 248” and a person will be sent to cover the area. 

Mr. Kondrk was called into a meeting with the manager, and a community relations specialist at 11:00 a.m. Mr. Kondrk immediately announced that if they were going to talk about his mom he was going to quit. Mr. Kondrk was informed that he was being written up for excessive absenteeism as well as for not following the sales guidelines. Mr. Kondrk was angry and did not want to sign the written reprimand nor did he wish to explain to the manager why he was absent. He only asked to speak to the community relations specialist. 

The community relations specialist is not a supervisor or a manager and 

Mr. Kondrk was told that he could speak to her after they concluded the issue of his write up. Mr. Kondrk was asked again to sign the form and “be on board with us.” Mr. Kondrk was insulted he was not considered a part of the team already. Even though the document indicated that signing it did not mean that you agreed with the reprimand, only that you received it, Mr. Kondrk still did not want to sign. The manager wrote on the form that Mr. Kondrk was unwilling to sign. He advised Mr. Kondrk that he could “put a smile back on and go help customers, or he could quit if that’s what he wanted to do.” Mr. Kondrk opted to quit.

Mr. Kondrk agrees that he did fail to properly adhere to the guidelines of salesmanship and that he has missed a lot of scheduled work. He also agrees that he did raise his voice and curse in the meeting. However, he believes that he was mistreated by the manager’s tone of voice and facial expressions. He felt that he should not be written up for taking two days off for his mother’s illness or for issues he had already been counseled on. 

STATUTORY PROVISIONS

AS 23.20.379 provides, in part:


(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker



(1)
left the insured worker's last suitable work voluntarily without good cause....

8 AAC 85.095 provides, in part:


(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes



(1)
leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work . . . 

CONCLUSION

In Craig, Comm'r Decision No. 86HUI067, June 11, 1986, the Commissioner of Labor stated, in part:


Good cause can be established for quitting work if a supervisor's actions indicate a course of conduct amounting to hostility, abuse, or unreasonable discrimination. In Morgan Wingate, Comm'r Review No. 84HUI295, January 1, 1985; In Hudson, Comm'r Review No. 84HUI343, March 8, 1985. However, it is also necessary that the worker pursue any reasonable alternative to rectify the situation prior to leaving.

"[I]t is the employer's right to establish the methods and quality of work." In Stevens, Comm'r Decision 84H-UI-324, February 22, 1985.  

The employer has a right to evaluate the way its employees perform their work to determine if the work meets the employer’s standards and requirements. It is not abusive or unreasonable discrimination for the employer to instruct its employees on how they need to greet customers or that they need to find proper replacement before they leave their station. 

The employer has the right to issue written warnings that the worker is required to sign. The employer also has a right to be treated with respect. Mr. Kondrk’s behavior in swearing at his manager and refusing to sign a written warning amounted to insubordination. However, the employer still gave Mr. Kondrk an opportunity to continue working.  

The employer also has the right to expect that their employees show up for scheduled work. Employers have the right to ask an employee to explain their absences and to get enough information to determine whether or not the absence should be excused. It is understandable that Mr. Kondrk would want his employer to be sympathetic and compassionate regarding his mother’s sudden illness. However, they cannot be sympathetic if he never advised them that his absence was due to his mother’s hospitalization. All the employer knew was that Mr. Kondrk had not been to work for 10 days after a 10-day vacation. 

Mr. Kondrk agrees that he failed to perform his work as required and failed to show up for scheduled work. It is not unreasonable that his employer would write a reprimand for these infractions. His examples of his interactions with the manager do not provide sufficient evidence that the supervisor's actions were so onerous as to leave the claimant no alternative but to quit work when he did. Based on the above, this Tribunal holds that Mr. Kondrk’s quit was not for good cause, as good cause is defined for unemployment insurance purposes. 

DECISION

The June 24, 2005, determination is AFFIRMED. Benefits are denied for the weeks ending June 11, 2005 through July 16, 2005. Mr. Kondrk’s benefits are reduced by three times the weekly benefit amount. He may be ineligible for the receipt of extended benefits.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days of the date of the decision. The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on July 19, 2005fillin "" \d "".

                   

               Catherine Miller, Hearing Officer
