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CASE HISTORY

Ms. Harbison timely appealed two June 23, 2005 non-monetary determinations that denied benefits under AS 23.20.378 and AS 23.20.378(c). The issues are whether Ms. Harbison satisfies able to and available for work requirements in general and whether she satisfies the able to and available for work requirements despite her school attendance.

FINDINGS OF FACT

Ms. Harbison established an unemployment insurance benefit year effective May 15, 2005.  

Ms. Harbison worked as a General Stores Technician with Providence Hospital until she resigned on April 1, 2005. She resigned to bring her elderly disabled mother to Alaska and provide personal care for her. Ms. Harbison’s mother arrived in Alaska to live with her on May 4, 2005. Between her last day of work and the date on which her mother arrived in Alaska, Ms. Harbison was seeking full-time work as a certified nurse assistant or as a certified medical assistant, fields in which she has experience.

For three weeks after her mother arrived, Ms. Harbison went to numerous appointments with social service agencies, such as the Social Security Administration and state’s Public Assistance/Medicaid office, to get her mother established (medically) in Alaska. 

On June 3, 2005, Ms. Harbison went to an employment orientation for Ready Care in order to become a personal care attendant (PCA). Shortly thereafter, 
Ms. Harbison’s mother became her “client.” Ms. Harbison worked 19.75 hours per week until June 15, when her hours increased to 24.5 hours per week. 

Ready Care pays Ms. Harbison $12 per hour for providing care for clients. 
Ms. Harbison provides care for her mother in excess of the allotted hours, as her mother has many medical appointments during the day. She feels a strong obligation to provide such care for her mother. Ms. Harbison is willing to accept work for another person who requires a PCA. She is seeking work during evening or night hours to dovetail with the hours she cares for her mother. 
Ms. Harbison’s husband, who is currently unemployed, and 16-year-old son provide care for her mother when Ms. Harbison, herself, is not available to do so, such as when she is in class.
Ms. Harbison has been taking course work through the University of Alaska Anchorage (UAA) since the fall semester 2004. She usually enrolls in six credit hours of instruction. She is taking classes with the intent to eventually receive her bachelor’s degree in social work. 
On May 31, 2005, Ms. Harbison began taking course work through UAA for the summer semester. Her summer class schedule is as follows:

	Class
	Days
	Time
	Credits

	Psychology 150
	M through Th
	9:15 a.m. to 11:15 a.m. 
	3

	Geography
	Wednesday
	6:00 p.m. to 10:00 p.m.
	3

	Sociology
	M through Th
	9:15 a.m. to 11:15 a.m.
	3


Ms. Harbison’s psychology class ended on June 27, 2005. She began her sociology class on July 7, and that class will end August 9, 2005. All of her classes have in-person attendance requirements.
Ms. Harbison is unwilling to give up her schooling to accept employment.

Ms. Harbison last attended school and worked full-time during the fall 2004 and spring 2005 semesters; she was enrolled in only six credit hours of instruction during those semesters.  

PROVISIONS OF LAW

AS 23.20.378 provides, in part:

(a)
An insured worker is entitled to receive waiting-week credit or benefits for a week of unemployment if for that week the insured worker is able to work and available for suitable work...
(c)   
An insured worker is disqualified for waiting‑week credit or benefits for a week of unemployment while the insured worker is pursuing an academic education. A disqualification under this subsection begins with the first week of academic instruction and ends with the week immediately before the first full week in which the insured worker is no longer pursuing an academic education. However, an insured worker who has been pursuing an academic education for at least one school term and who was working at least 30 hours a week during a significant portion of the time that the worker was pursuing an academic education is not disqualified for waiting‑week credit or benefits under this subsection if the worker's academic schedule does not preclude full‑time work in the worker's occupation and if the insured worker became unemployed because the worker was laid off or the worker's job was eliminated. In this subsection,



(1)
"pursuing an academic education" means attending an established school in a course of study providing academic instruction of 10 or more credit hours per week, or the equivalent;



(2)
"school" includes primary schools, secondary schools, and institutions of higher education.

8 AAC 85.356 provides:PRIVATE 


A claimant who is attending training is available for work if


(1)
the claimant is not disqualified under AS 23.20.378(c);

(2) the claimant is attached to the labor force and is ready and willing to immediately accept suitable full‑time work for which the claimant is presently qualified; and

 (3)
the claimant



(A)
while working full‑time and attending training, became unemployed for reasons not attributable to the training, and the hours of training have not changed substantially;



(B)
began attending training after becoming unemployed and no rearrangement of the training schedule would be necessary to accommodate at least one regular work shift in an occupation suitable for the claimant; or



(C)
is willing and able to change the training schedule or leave the training to accept suitable work.

8 AAC 85.350 provides:

(a)
A claimant is considered able to work if the claimant is physically and mentally capable of performing work under the usual conditions of employment in the claimant's principal occupation or other occupations for which the claimant is reasonably fitted by training and experience.  A short term illness or medical consultation affecting one day or less in a week does not render a claimant unable to work for the week under AS 23.20.378.

(b)
A claimant is considered available for suitable work for a week if the claimant

(1)
registers for work as required under 8 AAC 85.351;

(2)
makes independent efforts to find work as directed under 8 AAC 85.352 and 8 AAC 85.355;

(3)
meets the requirements of 8 AAC 85.353 during periods of travel;

(4)
meets the requirements of 8 AAC 85.356 while in training;

(5)
is willing to accept and perform suitable work which the claimant does not have good cause to refuse;

(6) 
is able, for the majority of working days in the week, to respond promptly to an offer of suitable work; and

(7) is available for a substantial amount of full‑time employment. 
POLICY and PROCEDURE
The Employment Security Division’s Benefit Policy Manual provides in part:

450.4 PART-TIME OR FULL-TIME
A. 
Definition of Full-time Employment

"Full-time employment" is defined as the customary number of hours worked on a weekly basis by workers employed in a given occupation in a given labor market area. Note that both the occupation and the labor market area must be considered. Forty hours per week is the normal full-time work-week in the majority of occupations, but it may be greater or less depending on circumstances. The customs of the occupation are controlling. The claimant's own past hours of work are not relevant.

B. 
Partially Employed Claimants

A claimant who is working part-time must nevertheless be available for full-time work, unless the claimant's current part-time job has definite prospects of turning into full-time work in the immediate future. In the latter case, the claimant may consider only part-time work that would not interfere with the return to full-time work. If the claimant has no prospects of full-time employment, the claimant must be available for full-time employment even if acceptance of full-time work means leaving the part-time job.

CONCLUSION

In Embach, Comm’r Dec. 03 1556, October 13, 2003, the Commissioner stated, in part:

…[I]t is evident from the claimant’s testimony that she is restricting the jobs she will accept to only those that will not interfere with the part-time job she has now and also will not interfere with her seasonal job working in remote locations. This restricts her availability in essence to part-time seasonal work. 

The claimant expects the unemployment insurance program to subsidize her present condition of working part-time for one employer and on a seasonal, on-call basis for another. If she were willing to quit those work commitments to accept a full-time job, she would be eligible, but under her present circumstances, we must conclude she is not fully available for full-time employment. Thus, the denial of benefits is in order.

Although the circumstances in the cited decision, above, are not exactly the same as that of the instant case, there is enough similarity to be applicable.

Ms. Harbison is caring for her mother on a part-time basis. Because she quit her job specifically to bring her mother to Alaska and to provide close personal care for her, it is concluded that she is unwilling to give up that work in order to accept other full-time employment. Her willingness to take only another part-time job to dovetail with her current employment, as noted in the ​Embach decision above, makes her unavailable for full-time work.

In Mapes, Comm’r Dec. 96 0210, May 10, 1996, the Commissioner stated, in part:

When a claimant is enrolled in regular semester hours of credit through a public university, where there are no apparent anomalies as to special studies, etc., the number of credit hours will be the only consideration. The equivalence test cited in the statute need only be used in cases where the credit hours are not standard semester hours, are through a private school which might interpret hours differently, or are impacted by other factors. In cases such as Weyhmiller, for instance, it would be proper to look at actual hours of attendance to determine the "equivalent" number of credits… [In Weyhmiller, Comm'r Review No. 9122241, November 14, 1991, we used the equivalence test because the claimant was attending accelerated classes requiring increased class hours per day for a session lasting only a few weeks. We believe that is a proper application.]

Ms. Harbison was/is attending school and taking six credit hours of instruction at a time for the summer semester through UAA. The course content, as well as her goal of obtaining a college degree in social work, establish that she is pursuing an academic education. The actual credit hours she may receive after successfully completing the entire semester are nine. Her hours of attendance for most weeks, however, equate to full-time schooling.
Ms. Harbison does not have a history of full-time work while attending full-time school. She, therefore, cannot be considered for the academic waiver cited in the statute. 

During the weeks ending June 4, 2005 through August 13, 2005, Ms. Harbison’s summer school schedule contains condensed course work and is, therefore, considered accelerated instruction. The important fact, in view of her accelerated courses, is the number of hours spent in class per week. For the weeks ending June 4, 2005 through June 25, 2005 and for the weeks ending July 16, 2005 through August 6, 2005, she attended classes for 12 hours per week. 

During the weeks ending July 2, July 9, and August 13, 2005, Ms. Harbison was or will be in class six, eight and eight hours per week, respectively. She has not, however, established her availability for full-time work during those weeks, as she is unwilling to give up her schooling to accept an offer of full-time employment.
Because the call center’s determination did not encompass Ms. Harbison’s entire period of summer school attendance, this decision will be modified to address it.

DECISION

The June 23, 2005 determination based upon AS 23.20.378(c) is MODIFIED. Ms. Harbison is denied benefits for the weeks ending June 4, 2005 through 
August 13, 2005.
The June 23, 2005 determination based upon AS 23.20.378 is MODIFIED. 

Ms. Harbison is denied benefits from the week ending May 21, 2005 through the week ending May 13, 2006. 
If she again establishes her availability for full-time work, Ms. Harbison may call her call center to provide additional facts and to ask for a reconsideration.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on July 21, 2005. 


Diane Reeves, Hearing Officer 
