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CASE HISTORY

Ms. Kurka timely appealed a June 19, 2005 denial of unemployment insurance benefits under AS 23.20.379. The issue before the Tribunal is whether she voluntarily quit suitable work without good cause or was discharged for work-connected misconduct.


FINDINGS OF FACT
Ms. Kurka began work for the employer on April 27, 2005. She worked part-time as a cashier earning $7.50 per hour. Her last day of work was June 5, 2005.

Ms. Kurka had advised her employer on June 1, 2005 that her last day of work would be June 10, 2005. She was quitting work because her employer had denied her request to take June 11, 2005 off.

On Sunday, June 5, 2005, Ms. Kurka was ill and went home early from work. She was still ill on Monday, and brought a Doctor’s note in to her employer indicating that she would be unable to work for an undetermined time. 

Ms. Kurka called in sick on Tuesday as well. When she talked to the supervisor Tuesday morning he told her that she should keep in contact and let them know when she was able to go back to work. Ms. Kurka called that night to let them know that she was feeling better and wanted to know what her schedule was for Wednesday. The evening supervisor advised her that she had been taken off the schedule and needed to contact the supervisor, Brett,  who she spoke with that morning since he was the one who did scheduling.

Ms. Kurka did not want to talk to Brett as she did not get along well with him and she was “tired of dealing with him.” Nobody told her that she had been discharged but she felt that since she had been taken off the schedule that she had been “unofficially fired.” She did not call Brett nor did she call the other supervisor who did scheduling.    

Ms. Kurka did contact her union to see if she could get back some of the union initiation fees and monthly dues she had paid and talked to them about her reasons for quitting. She did not follow up with them to see if she could be put back on the schedule for her last two days.


PROVISIONS OF LAW
AS 23.20.379 provides, in part:


(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker

(1) left the insured worker's last suitable work voluntarily without good cause;

(2) was discharged for misconduct connected with the insured worker’s work.

8 AAC 85.095 provides, in part:


(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes



(1)
leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work;


(d)
“Misconduct connected with the insured worker’s work” as used in AS 23.20.379(a)(2) means

(1) A claimant’s conduct on the job, if the conduct shows a wilful and wanton disregard of the employer’s interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer’s interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion; 
CONCLUSION

The first issue to be decided in this matter is whether Ms. Kurka was discharged or whether she voluntarily quit work. 

“Whether a separation is considered a discharge or a voluntary leaving depends on whether the employer or the worker was the moving party in causing the separation. The moving party in this sense is not necessarily the party who initiated the chain of events leading to the separation.  Rather it is the party which, having a choice to continue the relationship, acts to end it, thus withdrawing any choice from the other party.  A party who has no choice in continuing the employment relationship cannot be the moving party...”. (Swarm, 87H-UI-265, September 29, 1987) 

Although Ms. Kurka had been taken off the schedule, she was told that she had been removed because of her illness not because of being discharged. 

Ms. Kurka failed to call back and speak to the supervisor who does the schedule as requested. As such she is considered to be the moving party. The separation is considered to be a voluntary quit.

In Craig, Comm'r Decision No. 86H‑UI‑067, June 11, 1986, the Commissioner of Labor stated, in part:PRIVATE 

Good cause can be established for quitting work if a supervisor's actions indicate a course of conduct amounting to hostility, abuse, or unreasonable discrimination. In Morgan‑Wingate, Comm'r Rev. No. 84H‑UI‑295, January 1, 1985; In Hudson, Comm'r Rev. No. 84H‑UI‑343, March 8, 1985. However, it is also necessary that the worker pursue any reasonable alternative to rectify the situation prior to leaving….

"It is the prerogative of the employer to make those work assignments as the employer feels best befits the work needed to be done.” In Shelton, Comm'r Dec. 86H-UI-310, October 31, 1986.

Ms. Kurka did not contact the employer to be put back on the schedule for work because she did not want to talk with the supervisor who was doing the scheduling. She was already upset because she was not given permission to take a day off. There is nothing in the record to establish that any of the supervisor’s actions showed a course of conduct amounting to hostility, abuse, or unreasonable discrimination. Ms. Kurka did not make an attempt to contact anyone who had the authority to get her back on the schedule or make an attempt to talk with someone above her supervisor. As such, Ms. Kurka did not exhaust all reasonable alternatives before leaving. 

The standards for compelling reasons and exhaustion of reasonable alternatives have not been met. Therefore, it is determined that Ms. Kurka voluntarily quit her job without good cause.

DECISION
The June 30, 2005 separation from work determination is AFFIRMED. Benefits are denied for the weeks ending June 11, 2005 through July 16, 2005.

Ms. Kurka’s benefits remain reduced by three times the weekly benefit amount. She may be ineligible for the receipt of extended benefits.


APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on July 22, 2005.
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