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CASE HISTORY

The claimant timely appealed the June 30, 2005 determination that denied benefits under AS 23.20.379, holding that the claimant quit work without good cause. The issue is whether the claimant quit his job without good cause or whether the employer discharged Mr. Orr for misconduct in connection with the work.


FINDINGS OF FACT
Mr. Orr began work for the employer on Afognak Island, Alaska, on August 9, 2004, and his last day of work was May 27, 2005. He worked as a full-time Excavator Operator, preparing the ground for road building. He also operated other pieces of heaving equipment. He was scheduled to work Monday through Saturday, generally from 6:00 a.m. to 4:00 p.m.

On May 27, 2005 Mr. Orr told one of the “secretaries” that he was leaving and arranged for a flight from Afognak Island to Kodiak. He did not give her a specific reason for leaving and did not say when he would return to work. 
May 28, 2005 was Mr. Orr’s next scheduled shift.

During the hearing, Mr. Orr gave several reasons for leaving the workplace:

· He wanted to seek medical help for a hernia he had developed on the job, although he had no doctor appointment before leaving Afognak Island.

· He felt the workplace was unsuitable due to his feeling that he was working on unsafe equipment. The D9 (loader) leaked diesel exhaust into the driver’s cab, and there was no protective shroud around the D9’s six-foot fan.

· He felt it was unfair that the owner placed a security guard to watch the men living in the bunkhouse.
In February 2005, Mr. Orr refused to work on the D9 due to the safety issues he felt that piece of equipment had. He admitted he last used the D9 for work “against his better judgment” for his last three or four days on the job. He did that to help the employer “get the work done.”

Mr. Orr spoke to the mechanics and the camp manager about the equipment problems. Mr. Orr felt that nothing was ever done to rectify his concerns. Before leaving camp, Mr. Orr did not speak to the owner about his objections. Mr. Orr did not contact the owner or anyone at the camp on Afognak Island after leaving on May 27 because he wanted to “move ahead on [his own] terms” and wanted the employer to know he was serious about his safety concerns. 
Mr. Orr testified that it was not his intention to quit after leaving on May 27. He admitted he had made no plans to return to work until the day on which the camp manager called to terminate his employment. During their phone conversation, Mr. Orr indicated to the camp manager only that he “maybe” would return to work that afternoon. Mr. Orr did not want to return to work only on the terms set forth by the employer.

The camp manager terminated Mr. Orr’s employment in a phone call on or about June 3, 2005 for failing to show up for scheduled shifts after May 27.

The denial determination reads as follows:

You reported you were discharged from your road construction job for White Stone Logging. You indicated that you no longer wanted to work on a piece of dangerous equipment so you left the job site where you were living. You did not return for your scheduled shifts. You did not exhaust all reasonable alternatives before stopping work. For unemployment purposes this is viewed as a voluntary quit. Your last day worked was 5/27/05.

PROVISIONS OF LAW

AS 23.20.379 provides in part: 

(a) An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker

(1) left the insured worker’s last suitable work voluntarily without good cause; or

(2) was discharged for misconduct connected with the insured worker’s work.

8 AAC 85.095 provides in part:  

(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes

(1)
leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work…

(d)
“Misconduct connected with the insured worker’s work” as used in AS 23.20.379(a)(2) means

(1) A claimant’s conduct on the job, if the conduct shows a wilful and wanton disregard of the employer’s interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer’s interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion…

CONCLUSION

The first issue to be decided in this matter is whether Mr. Orr was discharged or whether he voluntarily quit work. Based on his testimony, the Tribunal concludes he was discharged. He had no choice in remaining on the job after the employer called him on or about June 3, 2005 to end his employment, even though Mr. Orr may have intended to return to work that afternoon. The issue then goes to whether Mr. Orr was dismissed for work-connected misconduct. To establish misconduct, the evidence must show that Mr. Orr did something contrary to the best interests of the employer.  

“Unexcused absence or tardiness is considered misconduct in connection with the work unless there is a compelling reason for the absence or tardiness and the worker makes a reasonable attempt to notify the employer…” (Tolle, 9225438, June 18, 1992.)

Mr. Orr missed numerous days of work after abruptly leaving the workplace on May 27, 2005. While his reasons for leaving work may have been compelling, Mr. Orr’s failure to keep the employer apprised of his whereabouts during his absence does establish that his actions were against the employer’s interests and that he is thus guilty of work-connected misconduct. Accordingly, a disqualification is in order.


DECISION

The June 30, 2005 determination is MODIFIED.  Benefits are denied pursuant to AS 23.20.379(a)(2) (discharge) for the week ending June 4, 2005 through the week ending July 9, 2005. Mr. Orr’s maximum benefit entitlement is reduced by three weeks, and he may not be eligible for the receipt of extended benefits.

APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on August 1, 2005.








Diane Reeves, Hearing Officer
