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CASE HISTORY

On July 7, 2005, Ms. Valentine appealed the June 2, 2005 determination that denied benefits under AS 23.20.379 that she was discharged from her work due to misconduct. The issues are whether the appeal can be accepted as timely filed and whether she was discharged for misconduct connected with her work.

FINDINGS OF FACT

Timeliness of Appeal Issue

Shortly after Ms. Valentine received her June 2, 2005 denial determination, she telephoned her call center and asked for an appeal to be filed on her behalf. She believed the appeal was filed for her. She contacted her call center several times after being denied and was told each time that more separation information was needed. Ms. Valentine provided information each time it was requested. The appeal was not filed until she spoke with a call center supervisor on July 7, 2005.
Discharge for Misconduct Issue

Ms. Valentine began working for the employer in September 2003 and was discharged on May 19, 2005. She worked full-time as a case manager and earned $13.87 per hour. Her duties included providing counseling services, meeting emergency needs of clients, providing training in skill development, and delivering medications to clients in Anchorage. 

On May 11, 2005 in a somewhat out-of-control group therapy session that she was co-leading, Ms. Valentine was asked by a client what was wrong with her. She responded that her “drug of choice is marijuana” and ended the conversation with the client. The group session continued. The group consisted of adults with addictions.

Ms. Valentine later disclosed in confidence to the session co-leader that she currently uses marijuana and possibly has a dependency issue. The co-leader disclosed to the clinical manager (hereinafter referred to as manager) the information Ms. Valentine had revealed privately.
On May 12 or 13 the manager met with Ms. Valentine and discussed 

Ms. Valentine’s disclosures in the group session and to the co-leader. The manager indicated to Ms. Valentine that she could get help for her possible dependency issue but would not lose her job. The manager also informed 

Ms. Valentine that she was going to be placed on a work improvement plan for attendance, clinical documentation, and cell phone misuse issues. 
Ms. Valentine denies having poor attendance for any reason other than due to a personal illness or due to her prematurely-born infant son’s many medical appointments and/or illness. 
Regarding the documentation issue, Ms. Valentine argues all staff were warned of a work improvement plan on this account prior to her last day of work. 
Ms. Valentine was behind in her documentation due to her unfamiliarity with the new computer system, as she was on leave when it was installed.

Regarding cell phone misuse, Ms. Valentine argues that the staff were given cell phones as a “perk,” and the contract specified that night/weekend minutes were free, as were long distance calls. She argues further that there was a change in the contract about which she was informed only just prior to her dismissal. She maintains that all staff were warned about using their company cell phones “excessively.” She was not told what “excessively” meant.
A copy of the employer’s policy on self disclosure is contained in exhibit 7. The policy states that “Self disclosure can at times be helpful and therapeutic in the clinical treatment of clients, however, it should only be used with discretion and with the needs of the client foremost in mind.”

On May 19, the manager once again met with Ms. Valentine. During that meeting, Ms. Valentine’s employment was terminated. The manager presented  

Ms. Valentine with a letter of termination and told her that she had been instructed by upper management to dismiss her.
STATUTORY PROVISIONS

AS 23.20.340 provides in part:

(e) The claimant may file an appeal from an initial determination or a redetermination under (b) of this section not later than 30 days after the claimant is notified in person of the determination or redetermination or not later than 30 days after the date the determination or redetermination is mailed to the claimant's last address of record.  The period for filing an appeal may be extended for a reasonable period if the claimant shows that the application was delayed as a result of circumstances beyond the claimant's control.

(f)  If a determination of disqualification under AS 23.20.360, 23.20.362, 23.20.375, 23.20.378 -23.20.387, or 23.20.505 is made, the claimant shall be promptly notified of the determination and the reasons for it. The claimant and other interested parties as defined by regulations of the department may appeal the determination in the same manner prescribed in this chapter for appeals of initial determinations and redeterminations…

AS 23.20.379 provides in part:

(a) An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker…

(2) was discharged for misconduct connected with the insured worker's last work.

8 AAC 85.095 provides in part:

(d)
“Misconduct connected with the insured worker’s work” as used in AS 23.20.379(a)(2) means

(1)
a claimant’s conduct on the job, if the conduct shows a wilful and wanton disregard of the employer’s interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer’s interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion…

CONCLUSION

Timeliness of Appeal issue 

In Borton vs. ESD, Superior Ct., 1KE-84-620 CI, 1C CCH Unemp. Ins. Rptr, AK, 8110, October 10, 1985, the court states in part:PRIVATE 


It is clear from Estes v. Department of labor, 625 P.2d 293 (Alaska 1981) that a late claimant must show some quantum of cause; implicit is the requirement that the claimant's delay be caused by some incapacity, be it youth, illness, limited education, delay by the post office, or excusable misunderstanding…
Ms. Valentine’s unrefuted testimony is that she asked for an appeal to be filed for her during her first call to the call center after receiving the denial determination. That an appeal was not filed for her until a supervisor became involved in the matter leads the Tribunal to conclude there was a misunderstanding of the claimant’s intent when first speaking to the call center representative. Due to such a misunderstanding, the appeal can be accepted as timely filed.

Discharge for Misconduct Issue

When a worker has been discharged, the burden of persuasion rests upon the employer to establish that the worker was discharged for misconduct in connection with the work. In order to bear out that burden, it is necessary that the employer bring forth evidence of a sufficient quantity and quality to establish that misconduct was involved. Rednal, Comm'r Dec. 86H‑UI-213, August 25, 1986. PRIVATE 

The Tribunal does not dispute the employer’s right to terminate the employment of a worker who fails to or cannot meet its standards. However, it must bring to the hearing evidence sufficient to support its contention that the termination of employment occurred due to misconduct. No employer representative appeared at the hearing and thus provided no testimony as to why  Ms. Valentine was discharged.
From the testimony provided by Ms. Valentine, the Tribunal concludes it was the marijuana disclosure in a group counseling session and subsequent confidential disclosure on the same subject to a co-worker that triggered the discharge, as she was to be placed on a work improvement plan for the other noted performance issues. Considering that the employer’s disclosure policy states that one’s self-disclosure should be used with discretion, it is concluded Ms. Valentine made errors in judgment in making her disclosures. Errors in judgment or discretion, as noted in the regulation above, are not considered to be willful or wanton acts against the best interests of the employer. Accordingly, the disqualifying provisions of the statute do not apply in this work separation. 

DECISION

The June 2, 2005 determination is REVERSED. Ms. Valentine is allowed benefits beginning with the week ending May 28, 2005 through the week ending July 2, 2005 and thereafter, if filing and otherwise eligible. Her maximum benefit entitlement is not reduced by three weeks, and she may yet be eligible to receive future extended benefits.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days of the date of the decision. The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on July 27, 2005.


Diane Reeves, Hearing Officer

