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CASE HISTORY

Ms. Calvert timely appealed a June 15, 2005 determination that denies benefits pursuant to AS 23.20.379. Benefits were denied on the ground that the claimant was discharged for misconduct connected with the work.


FINDINGS OF FACT
Ms. Calvert began working for the employer in February 2001 and last worked on May 9, 2005. She was paid $12.40 per hour for her work as a school bus driver in the Soldotna School District.

On May 9, 2005, Ms. Calvert noticed a disturbance at the back of the bus and saw that a student had gotten up out of her seat. Ms. Calvert pulled off the road into the parking lot of Spenard Builders Supply (SBS) to take care of the problem. She asked one of the students to move and sit at the front of the bus. The student did not think that she had done anything wrong and did not want to move. Ms. Calvert asked the student several times to move up to the front and the student did not comply. The student just sat and smirked at her. After several attempts to get the child to move Ms. Calvert called dispatch.

The dispatcher is the direct supervisor of the bus drivers. Proper procedure when there is a problem on the bus is to call dispatch. The driver is permitted to reassign the students’ seats, as necessary, but other disciplinary actions must come from the school. Based on the nature of the situation, dispatch would decide whether the driver should continue on the route and file a disciplinary action report later or whether a safety issue existed and immediate intervention from a field safety officer was necessary.

Ms. Calvert called dispatch twice asking if there was “someone in the field.” Both times dispatch asked her to explain what the problem was so that they could assist her. Ms. Calvert ignored the request to describe what was happening. The dispatcher then asked Ms. Calvert if she was in danger or threatened in any way. Ms. Calvert indicated that there was no threat, but that she had an unruly student. 

Ms. Calvert was “having a bad day” and wanted someone to come and deal with the problem for her. She did not explain to dispatch that she was having a bad day and felt incapable of continuing to drive with that student aboard. She also did not specifically ask for a field safety officer to be sent out to her because she did not think dispatch would give her what she wanted. She thought that dispatch would tell her to continue on her route and write up the student to be disciplined later. The student was still “misbehaving” by refusing her order to move to the front of the bus, which was unacceptable to Ms. Calvert.

After thinking about the situation for a few minutes Ms. Calvert decided that she would leave the SBS parking lot, go off her route, and drive to the Alaska State Troopers (AST) office and let them handle the situation for her. As per company policy, a driver is not allowed to deviate from their scheduled route without permission from dispatch. She called dispatch and told them she was headed over to the troopers. She heard voices and thought that dispatch was trying to talk to her, but she could not hear what they were saying. She did not wait for dispatch to respond further, but immediately drove to AST. 

Ms. Calvert contends that she did not hear dispatch tell her that a field officer was on his way and to remain at her location. She also did not hear dispatch tell her not to go to AST. 

Upon returning from her route, Ms. Calvert was put on an unpaid suspension for one day while the incident was investigated. The Driver Development and Safety (DDS) supervisor reviewed the videotape of the bus ride that covered the incident up through the pullover stop at SBS. There was no indication that it would have been unsafe for Ms. Calvert to continue her route and let the school district discipline the student at a later time. Ms. Calvert was discharged for failing to obey orders from dispatch, deviating from her route without permission, and discharging a student at AST instead of the student’s designated spot.

Ms. Calvert was given a written warning in November 2004 that if she had any further violations of rules and/or policies that she could be suspended and/or terminated. 

Ms. Calvert argues that her stop at AST was a “pull-over” not a deviation from her route since it was only a few blocks away. She does not believe that she ignored dispatch’s instructions because she could not hear what they said over the radio. 

PROVISIONS OF LAW

AS 23.20.379 provides: 

(a) An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker…

(2) was discharged for misconduct connected with the insured worker's last work.

8 AAC 85.095 provides: 

(d)
“Misconduct connected with the insured worker’s work” as used in AS 23.20.379(a)(2) means

(1) A claimant’s conduct on the job, if the conduct shows a wilful and wanton disregard of the employer’s interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer’s interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion…


CONCLUSION

It is understandable that Ms. Calvert did not want to have a misbehaving student on her bus and that she believed, because of her stress level, a potential safety issue might develop. However, the decision to involve an outside party, be it the troopers or a field safety officer, was not hers to make. Ms. Calvert deliberately ignored dispatch’s request to explain what was happening on her bus because she thought that she was going to be given instructions that she did not want to obey. 

For the same reason, Ms. Calvert did not ask permission to deviate from her assigned route. She “told” dispatch what she was going to do and then left without waiting for a response. Her attempts to circumvent having dispatch advise her on how to handle the situation clearly demonstrates that she knew her employer was not going to approve of her course of action.

In Cantrell, Comm’r Dec. 9225160, June 30, 1992, the Commissioner held, in part:

Generally, a refusal to work as directed constitutes insubordination. The Department has consistently held that an employer has the right to expect that reasonable orders will be obeyed. A worker who places himself or herself in opposition to the employer's best interests by opposing reasonable directives or work assignments commits misconduct connected with the work. In re Bartlett, Dec. No. 87H-UI-010, February 6, 1987. In re Douglas, Dec. No.9029364, August 9, 1991….

A single instance of insubordination may constitute misconduct if it is serious enough.  

It is reasonable for the employer to require it’s bus drivers to follow rules on how to deal with students and to stay on a specific route. The Tribunal can only view Ms. Calvert’s failure to heed her employer’s directives as insubordination. Applying the Cantrell decision to the instant case, this does constitute misconduct. The Tribunal need not address the issue of Ms. Calvert letting the student get off the bus at the AST, since her failure to follow policy on dealing with misbehaving students and to stay on the bus route constituted misconduct and contributed to the employer’s decision to discharge the claimant. 

DECISION
The determination issued on June 15, 2005 is AFFIRMED. Benefits are denied for the weeks ending May 14, 2005 through June 18, 2005. Ms. Calvert’s 

maximum benefit entitlement is reduced by three weeks, and she may not be eligible for the receipt of future extended benefits.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on September 2, 2005.







Catherine Miller, Hearing Officer
