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CASE HISTORY

Ms. Chastanet appealed the July 14, 2005 determination that denied benefits under AS 23.20.379. The issue is whether she was discharged for misconduct connected with her work.

FINDINGS OF FACT

Ms. Chastanet began working for the employer in July 2003 and was discharged on July 1, 2005. She worked full-time as a shift manager at the employer’s Wasilla location and earned $8.50 per hour.  

On June 30, 2005 at approximately 1:00 p.m. while working, Ms. Chastanet slipped on a food spill and injured her knee. 
Approximately one hour after she slipped, Ms. Chastanet told her manager that she had to get treatment for her knee, as she had injured it. An hour later, 
Ms. Chastanet was crying because she was in a great deal of pain. At that point she told her manager she had to leave to see a doctor for her injury, as the pain was worsening as she continued to work.  The manager told her she had to stay at work because there was not enough staff to handle the customer volume. Ms. Chastanet stayed and worked an extra hour and 45 minutes. 
Before she left work on June 30, Ms. Chastanet asked for and was given Worker Compensation paperwork to fill out for her injury. She was treated for a bruised kneecap in the emergency room later that day and was given a note to excuse her from work the next day.
On July 1, 2005 Ms. Chastanet rode to the workplace with a co-worker so that he could pick up his paycheck. While Ms. Chastanet was there, the store manager told her that her employment was terminated because she “whined” about staying late on June 30. Ms. Chastanet denies “whining” about staying late. She maintains she was crying only because she was in so much pain from her injury.
Ms. Chastanet was warned once during the first six months of her employment about calling in too frequently to be absent from work.

The call center’s determination states, in part:

You were terminated for your use of profanity after you were asked to work late by your employer. Your last day of work with Denali Foods/dba Taco Bell was 06-30-05.
Ms. Chastanet denies any use of profanity on her job with the interested employer.
STATUTORY PROVISIONS

AS 23.20.379 provides in part:

(a) An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker…

(2) was discharged for misconduct connected with the insured worker's last work.

8 AAC 85.095 provides in part:

(d)
“Misconduct connected with the insured worker’s work” as used in AS 23.20.379(a)(2) means

(1)
a claimant’s conduct on the job, if the conduct shows a wilful and wanton disregard of the employer’s interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer’s interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion…

CONCLUSION

When a worker has been discharged, the burden of persuasion rests upon the employer to establish that the worker was discharged for misconduct in connection with the work. In order to bear out that burden, it is necessary that the employer bring forth evidence of a sufficient quantity and quality to establish that misconduct was involved. Rednal, Comm'r Dec. 86H‑UI-213, August 25, 1986. PRIVATE 

The Tribunal does not dispute the employer’s right to discharge a worker who fails to or cannot meet its standards. However, it must bring to the hearing evidence sufficient to support its contention that the work separation occurred due to misconduct. No employer representative appeared at the hearing and thus provided no testimony as to why Ms. Chastanet was discharged.
From the testimony provided by Ms. Chastanet, the Tribunal concludes it was her emotional reaction to being in pain after her on-the-job injury that triggered the discharge. To be discharged for such a common reaction to pain is not found to rise to the level of misconduct. Accordingly, the disqualifying provisions of the statute do not apply in this work separation. 

DECISION

The July 14, 2005 determination is REVERSED. Ms. Chastanet is allowed benefits beginning with the week ending July 9, 2005 through the week ending August 13, 2005 and thereafter, if she was filing and was otherwise eligible. Her maximum benefit entitlement is not reduced by three weeks, and she may yet be eligible to receive future extended benefits.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days of the date of the decision. The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on August 5, 2005.


Diane Reeves, Hearing Officer

