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CASE HISTORY

The claimant timely appealed a June 23, 2005 determination that denied benefits pursuant to AS 23.20.379. Benefits were denied on the ground that the claimant was discharged for misconduct connected with the work.


FINDINGS OF FACT

Mr. Moulton worked for the interested employer as an Alaska Military Youth Academy Team Leader, at Camp Carroll near Anchorage, Alaska. He was hired June 10, 2004 and last worked for the employer on June 9, 2005. He worked full-time at a rate of $2,780 monthly. He usually worked the noon to 10:00 p.m. shift Monday through Thursday.

Mr. Moulton was responsible for monitoring the safety and well being of the 33 “at risk” youths/cadets assigned to him. These cadets were not those who had gotten into trouble, but their behaviors were such that they could easily have done so. They applied for the program through parental application. 

On May 20, 2005, Mr. Moulton began work at 6:00 a.m., as he had agreed to work a double shift, the day shift as well as his usual swing shift. Another Team Leader, who had a family emergency, asked Mr. Moulton that day to work his graveyard shift, which began at 9:00 p.m. and ended at 6:00 a.m. 

Mr. Moulton agreed to this arrangement.

During his May 20 graveyard shift at approximately 10:30 p.m., Mr. Moulton realized he did not have his prescription medications with him. Two of these medications were anti-depressants. He has battled depression over the course of his lifetime and becomes depressed “really easily.” He did not want to risk becoming depressed and made the decision to go home to get his medications. Before leaving Camp Carroll, Mr. Moulton asked the Team Leader in the next building, which was approximately 50 to 60 feet from Mr. Moulton’s building, to look in on his cadets. The other Team Leader agreed.
Mr. McCrummen, a State of Alaska Human Resources Specialist located in Juneau, Alaska, testified that Team Leaders working the graveyard shift, according to the Cadre Manual, are not to leave their posts. If a Team Leader has to leave his post for any reason, he is supposed to telephone his Platoon Leader. Mr. Moulton’s Platoon Leader was not on duty at the time Mr. Moulton left his post, and he did not have the phone number for the Platoon Leader. All emergency telephone numbers are located in the Team Leader Center, which is not co-located with Mr. Moulton’s building.

During Mr. Moulton’s absence on May 20, the Deputy Director (Deputy) of the Academy, made an unannounced visit to Mr. Moulton’s building. The Deputy initiated a search for Mr. Moulton and ultimately estimated that he had been gone from his post for approximately 50 minutes. 

Mr. Moulton estimates he was gone from his post approximately 30 to 35 minutes. He went to his home, which is approximately 15 minutes from the work site, got his medicines and returned to his post. He did nothing else during the absence. 

No harm came to any of Mr. Moulton’s charges in his absence. Mr. Moulton was permitted to resume his duties, as the Deputy felt he could continue his work without problem. Mr. Moulton worked another full shift after his May 20 graveyard shift. The other Team Leader later told Mr. Moulton that he had looked in on Mr. Moulton’s cadets four times. 

After the investigation concluded on May 26, Mr. Moulton was told that his employment would be terminated for leaving his post on May 20, which the employer considered to be egregious misconduct. Mr. Moulton asked if he could resign but work until June 24, 2005. The employer agreed.

On June 9, Mr. Moulton was notified that he was being dismissed immediately. Although the Deputy felt some compassion for Mr. Moulton’s situation, the Director felt it was not in the best interests of the organization to retain 

Mr. Moulton through his 30-day notice. 
Mr. Moulton had received no warnings during his employment with the State of Alaska. 

PROVISIONS OF THE LAW

AS 23.20.379 provides in part:


(a)
An insured worker is disqualified for waiting‑week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker…

(2) was discharged for misconduct connected with the insured worker's last work.

8 AAC 85.095 provides in part:

(d)
“Misconduct connected with the insured worker’s work” as used in AS 23.20.379(a)(2) means

(1) A claimant’s conduct on the job, if the conduct shows a wilful and wanton disregard of the employer’s interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer’s interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion…


CONCLUSION
Mr. Moulton violated the employer’s policy on May 20, 2005 when he left his post without authorization. He indicated there were mitigating circumstances for leaving his post---his required medications were at home, and he was working his third straight shift without a break.

It is the conclusion of the Tribunal that Mr. Moulton’s actions on May 20 do not rise to the level of misconduct, especially considering that he was able to return to work immediately after returning to his post and that he was initially permitted to work through his 30-day notice. In addition, he had no prior disciplinary action during his employment.
The Tribunal believes Mr. Moulton made an error in judgment in leaving his post on May 20, given that he was working his third straight shift. Errors in judgment, as noted in the regulation above, are not considered to be misconduct. Therefore, the disqualifying provisions of AS 23.20.379 do not apply in this matter.

DECISION
The determination issued on June 23, 2005 is REVERSED. Benefits are allowed for the weeks ending June 18, 2005 through July 23, 2005. There will not be a three-week reduction to Mr. Moulton’s maximum benefits payable, and he may yet be eligible for future extended benefits.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on August 30, 2005.








Diane Reeves, Hearing Officer

