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CASE HISTORY

Ms. Cermelj timely appealed a July 13, 2005 determination that denied benefits pursuant to AS 23.20.379. Benefits were denied on the grounds that she was discharged for misconduct connected with the work.

FINDINGS OF FACT
Ms. Cermelj worked for the employer during the period April 20, 2005 through July 5, 2005. She earned $10.00 per hour as a cook plus room and board at the lodge.

Beginning the middle of May, Ms. Cermelj started having a problem getting to work on time after traveling out of the area on her days off. On June 28, she missed a shift due to traveling to Fairbanks. She had car trouble and could not make it back on time. In addition, she only worked part of her shift the following day because she was too tired from her trip. The employer warned her that she needed to make it to work on time and that if she was late again she would be discharged.

On July 3, 2005, Ms. Cermelj traveled to Healy Lake Village to attend a potlatch. Healy Lake Village is a four-hour drive, plus a half hour boat ride from work. On the afternoon of July 4, 2005, it started raining. Many people left the village that night because they knew the rivers would be swollen from the continuing rain, and travel would be difficult if they waited until the next day. Ms. Cermelj did not ask if she could get a ride with the people leaving because she thought the boats were full, and she did not want to leave until the next morning.

On July 5, 2005, Ms. Cermelj’s shift was scheduled to start at 2:00 p.m. She called the employer at 9:00 a.m. and left a message with a coworker saying that she was at Healy Lake and was doing the best she could to be to work on time. A boat was scheduled to leave at nine but it was decided that the waters were unsafe and that the boat would not leave until noon. At noon, the boat still was not ready to leave; Ms. Cermelj called work again and left a message with a coworker that she was going to be late. The boat finally left at 2:00 p.m. 

The road to the highway was flooded in several places and it took a long time to make it to the highway. Ms. Cermelj reached Delta Junction at approximately 4:30 p.m. and called her employer. She told her employer that she was still several hours away. She advised her employer that she was helping someone who had car trouble and that she did not know when she would be able to make it to work. The employer discharged her for failing to show up for her scheduled shift. 

PROVISIONS OF LAW

AS 23.20.379 provides in part:

(a)  
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker...

(2)  
was discharged for misconduct connected with the insured worker's last work.

8 AAC 85.095 provides in part:

(d)  
"Misconduct connected with the insured worker's work" as        used in AS 23.20.379(a)(2) means

(1) A claimant’s conduct on the job, if the conduct shows a wilful and wanton disregard of the employer’s interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer’s interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion…


CONCLUSION

Decisions issued by the Commissioner of Labor and Workforce Development form binding precedents upon the Appeal Tribunal (AS 23.20.455).

“Persistent tardiness and absence without valid reason does constitute  misconduct connected with the work. Benefit Policy Manual, Section 435-2.” Gregory, Comm’r Dec. 97 1014, July 25, 1997.

Ms. Cermelj knew that the rain on July 4 was going to make travel difficult, if not impossible, the next day. Ms. Cermelj knew her job was in jeopardy that if she was late for work one more time. Yet, she chose not to leave the night before her scheduled shift, and took the chance that she would be able to get out the next day in time make it to work. Ms. Cermelj failed to leave herself sufficient travel time to ensure that she would make it to work on time. She violated a standard of behavior the employer had a right to expect. The employer discharged her for misconduct connected with her work.

DECISION
The determination issued on July 13, 2005 is AFFIRMED. Benefits are denied for the weeks ending July 9, 2005 through August 13, 2005. 

Ms. Cermelj’s maximum benefit entitlement remains reduced by three weeks. Further, she may not be eligible for the receipt of future extended benefits.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on August 15, 2005.








Catherine Miller, Hearing Officer

