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CASE HISTORY

The employer timely appealed a June 30, 2005 determination that allows benefits pursuant to AS 23.20.379. Benefits were allowed on the ground that the claimant was discharged for reasons other than misconduct connected with the work.


FINDINGS OF FACT
Mr. Maysonet worked as a lawn technician from May 2, 2002 until July 1, 2005. He worked full-time earning $500.00 per week. 

 

On July 1, as Mr. Maysonet was getting ready to drive to the work site, the employer told him that he had again left the diesel cap off the tank. The employer put the cap on and sent Mr. Maysonet on his way. 

Mr. Maysonet had finished his assigned work for the day and was almost back to the office when he realized that he had forgotten to put a warning sign at a house where he had done an ant treatment. Since the house he had been working on was 35 miles away he decided not to go back. Instead, as soon as he reached work he told his employer that he had forgotten to post the ant sign. 

Mr. Maysonet thought that, since he was so far away from the work site when he realized his mistake, he should report to his employer first, and then see what his employer wanted him to do. His employer was angry with Mr. Maysonet because he thought that he should have turned around and gone back to put the sign up rather than returning to the office. The employer discharged him stating that he needed someone with more experience. 

Mr. Maysonet had not worked as a lawn technician before and had several problems during his employment.

· He had a flat tire. 

· He forgot to put the cap on the diesel fuel tank.

· He lost a lid to the chemical spray tank and paid out of pocket to replace it.

· He sometimes forgot to list the exact times that he worked on houses on his daily time sheet. 

When the mistakes were discussed with him, he was told not to worry about it because everyone makes mistakes. Mr. Maysonet was not aware that his job was in jeopardy. He was under the impression that he had been doing a good job, as he had received a raise just three weeks prior to his discharge. 

PROVISIONS OF LAW

AS 23.20.379 provides in part:

(a)      An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker...

(2)     was discharged for misconduct connected with the insured worker's last work….

8 AAC 85.095 provides in part:


(d)     "Misconduct connected with the insured worker's work" as used in 

                   AS 23.20.379(a)(2) means



(1)     a claimant's conduct on the job, if the conduct shows a willful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, willful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; willful and wanton disregard of the employer's interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion....


CONCLUSION
Mr. Maysonet’s lack of experience in the industry of lawn maintenance accounts for many of his errors during his short period of employment. The record fails to support a conclusion that Mr. Maysonet had been warned that his job was in jeopardy due to his mistakes and forgetfulness. Without prior counseling or disciplinary actions taken by the employer, the Tribunal can only focus on the final incident that resulted in Mr. Maysonet’s discharge.

In Belcher v. State of Alaska, Dept. of Labor and Workforce Development, AK Super. Ct. 3rd JD, 3AN-00-3679 CI, May 28, 2001, the court discusses aspects of 8 AAC 85.095(d)(2). The court interprets “willful” as meaning “’voluntarily’, ‘intentional,’ ‘deliberate,’ ‘knowingly,’ and ‘purposely’” and “wanton” as meaning “‘reckless,’ ‘heedless,’ and ‘malicious.’” 

The employer has the right to discharge employees who fail to or cannot meet certain company standards. It is understandable that the employer would be upset that Mr. Maysonet forgot to post a sign on a lawn on which he did an ant treatment. However, Mr. Maysonet was the one who told his employer what had happened. There is no evidence that Mr. Maysonet acted intentionally or maliciously by not posting the sign; he simply forgot and made a good faith error in judgement. As such, misconduct in connection with the work has not been established and the penalties of AS 23.20.379 do not apply.

DECISION
The determination issued on July 20, 2005 is AFFIRMED. Benefits are allowed for the weeks ending July 9, 2005 through August 13, 2005, if otherwise eligible. There is no three-week reduction. Further, the claimant may be eligible to receive future extended benefits. 

APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on August 25, 2005.







Catherine Miller, Hearing Officer
