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STATEMENT OF THE CASE

On July 29, 2005, Ms. Keightly timely appealed a denial of unemployment insurance benefits under AS 23.20.379. The issue before the Tribunal is whether she voluntarily left suitable work without good cause or was discharged for misconduct connected with her work.

FINDINGS OF FACT

Ms. Keightly began working for the employer in October of 2004. She last worked on June 23, 2005. At that time, she normally worked at least 40 hours per week and earned $41,000 annually.
Sometime before the resort opened for the tourist season in May of 2005, the contract for the Grand Lodge was taken over by Aramark Sports, Inc.  
Ms. Keightly continued as the dining room manager where she lived on site as a year-round employee.  Ms. Keightly was very verbal and persistent in pointing out transitional issues to management that the employer agreed were valid.
On June 13, 2005, Ms. Keightly was given a written warning that she had what the employer considered to be an improper attitude.  Specifically, Ms. Keightly was warned she was not showing support of the company or its scheduled programs and that her behavior was viewed as negative.  She was also informed that all her tasks were not being completed.  Ms. Keightly signed the reprimand and agreed to be more receptive of company programs and to encourage training for her staff assistants.  Her frustration remained at thinking she was not being supported as she thought she should be.
Ms. Keightly was required to work closely with the kitchen chef, even though he was not her direct supervisor, for the smooth running of the restaurant.  Ms. Keightly found it very difficult to work with the chef and thought him to be disgruntled.  On June 23, 2005 there was what Ms. Keightly referred to as a “huge debacle” amongst the kitchen staff, resulting in eight employees walking out in protest.  Ms. Keightly was not directly involved and the chef was subsequently discharged.

Ms. Keightly was called into a meeting June 24 by her direct supervisor and another manager, where she was asked to resign.  She was taken completely by surprise and was told it was the result of the employer not getting the results it wanted on surveys completed by guests resort-wide.
The employer had prepared a follow-up written warning and improvement plan for the meeting with Ms. Keightly on that day, but never presented it to her as an option.  Mr. Safley, who is the regional human resource director, believed Ms. Keightly had the option of remaining employed.
STATUTORY PROVISIONS

AS 23.20.379. Voluntary Quit, Discharge for misconduct, and refusal of work.

(a) An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker

(1) left the insured worker’s last suitable work voluntarily without good cause; or

(2) was discharged for misconduct connected with the insured worker's last work.

. . . .

(c) The department shall reduce the maximum potential benefits to which an insured worker disqualified under this section would have been entitled by three times the insured worker’s weekly benefit amount, excluding the allowance for dependents, or by the amount of unpaid benefits to which the insured work is entitled, whichever is less.

(d) The disqualification required in (a) and (b) of this section is terminated if the insured worker returns to employment and earns at least eight times the insured worker’s weekly benefit amount.

8 AAC 85.095. Voluntary quit, discharge for misconduct, and refusal of work.
(d)
“Misconduct connected with the insured worker’s work” as used in AS 23.20.379(a)(2) means

(1) A claimant’s conduct on the job, if the conduct shows a wilful and wanton disregard of the employer’s interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer’s interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgement or discretion; or

(2) A claimant’s conduct off the job, if the conduct

(A)
Shows a wilful and wanton disregard of the employer’s interest; and

(B)
either

(i)
has a direct and adverse impact on the employer’s interest; or

(ii)
makes the claimant unfit to perform an essential task of the job.

CONCLUSION

A discharge is “a separation from work in which the employer takes the action which results in the separation, and the worker does not have the choice of remaining in employment." 8 AAC 85.010(20). PRIVATE 
Voluntary leaving means a separation from work in which the worker takes the action which results in the separation, and the worker does have the choice of remaining in employment. Swarm, Comm'r. Dec. 87H-UI-265, September 29, 1987. Alden, Comm'r. Dec. 85H-UI-320, January 17, 1986.
In Belcher v. State of Alaska, Dept. of Labor and Workforce Development, AK Super. Ct. 3rd JD, 3AN-00-3679 CI, May 28, 2001, the court discussed aspects of 8 AAC 85.095(d)(2). The court interpreted “willful” as meaning “’voluntarily’, 
‘intentional,’ ‘deliberate,’ ‘knowingly,’ and ‘purposely’” and “wanton” as meaning “‘reckless,’ ‘heedless,’ and ‘malicious.’”
Ms. Keightly thought she had been discharged when her supervisor asked for her resignation.  This phrase is commonly used as an alternative to discharge and it is understandable that Ms. Keightly would not think otherwise. If the employer, who initiated the meeting and the topic, did not intend to discharge Ms. Keightly by asking for her resignation, it would have been both prudent and reasonable to have advised her of any choice she may have had in the matter.  Neither the supervisor nor the manager present at the final meeting with Ms. Keightly was present at the hearing to testify that Ms. Keightly may have resigned voluntarily.  Because asking for a resignation is often synonymous with discharge, and the employer did nothing to dispel the assumption after initiating the topic, Ms. Keightly is concluded to have been discharged and the burden of establishing misconduct falls upon the employer.
Ms. Keightly was discharged due to survey results, and yet none of the surveys presented for the record point to Ms. Keightly directly, nor were they dated as having occurred after June 13 when Ms. Keightly was given official notice of the need to improve.
While Ms. Keightly’s attitude and performance may have been lacking, without any direct and substantial proof from the employer that the unfavorable surveys pointed directly to Ms. Keightly or that she did not make any efforts to correct her behavior within the ten days after having been warned, misconduct has not been established. 
It is the conclusion of the Appeal Tribunal that the employer has not established it discharged Ms. Keightly for misconduct connected with the work.

DECISION

The notice of determination issued in this matter on July 12, 2005 is REVERSED. No disqualification under AS 23.20.379 is imposed. Benefits are allowed for the weeks ending July 2, 2005 through August 6, 2005. The reduction of Ms. Keightly’s benefits is restored, and she is eligible for the receipt of extended benefits, so long as she is otherwise eligible.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days of the date of the decision. The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.
Dated and Mailed in Juneau, Alaska, on August 29, 2005.
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