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BRYANT L WALDECK                   
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Bryant L. Waldeck
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CASE HISTORY

Mr. Waldeckfillin "" \d "" timely appealed a July 28, 2005 determination that denied benefits under AS 23.20.378 and 8 AAC 85.357. The determination disqualified himfillin "" \d "" on the ground that he failed to attend, without good cause, a reemployment services orientation.fillin "" \d ""

FINDINGS OF FACT

Mr. Waldeckfillin "" \d "" established an unemployment insurance claim effective June 12, 2005fillin "" \d "". On July 6, 2005, Mr. Waldeck was sent written notification to attend a July 18 reemployment services orientation (Exhibit 3). He did not attend that meeting. 

On July 19, Mr. Waldeck was sent a notice that his benefits could be denied and that he needed to reschedule his orientation meeting with the Job Center office within seven days and talk to the Unemployment Insurance Claims Center to explain why he did not participate in the orientation. He did not contact either office within the seven-day period. 

On July 28, he received notification that he was not going to be paid for the week ending July 23 because he had failed to attend the orientation meeting. He called the Claims Center and told a claimstaker that he did not receive the July 6 notice. Mr. Waldeck subsequently attended the orientation meeting on July 29.

Mr. Waldeck’s mail is delivered directly to his duplex, and he checks his mail every day. He knows the person who lives upstairs and states that if the neighbor had received the mail in error, his neighbor would have said something to him and given him the mail immediately. The only time he has ever had any problem with the mail was in April when he did not get a check that was mailed to him by his previous employer. 

Mr. Waldeck does not know why he did not receive the notices that were sent on July 6 or July 19. He has received all of the other notices mailed to him in regard to his unemployment claim. The notices were not returned by the postal service to the claim center as undeliverable.


PROVISIONS OF LAW
AS 23.20.378 provides, in part:


(a)
An insured worker is entitled to receive waiting-week credit or benefits for a week of unemployment if for that week the insured worker is able to work and available for suitable work....

8 AAC 85.357 provides:


(a)
A claimant is not available for work for any week in which the claimant fails to participate in reemployment services if the claimant has been determined by the director likely to exhaust regular benefits and need reemployment services, unless the claimant has



(1)
completed the reemployment services; or

(2) has good cause under (b) of this section for failure to participate in the reemployment services.

(b)  The director shall find that a claimant has good cause for failure to participate in reemployment services or related services under (a) of this section if the cause would lead a reasonable and prudent person not to participate in those services and the claimant took the actions that a reasonable and prudent person would take in order to participate.  A claimant no longer has good cause when the cause preventing participation ends.  Good cause includes



(1)
circumstances beyond the claimant's control;



(2)
circumstances that waive the availability for work requirement in AS 23.20.378;



(3)
attendance at training approved under AS 23.20.382 and 8 AAC 85.200; and



(4)
referral to reemployment services that the director determines was made incorrectly.  

CONCLUSION

In Whitlock, Comm'r Dec. No. 9229240, March 17, 1993, the Commissioner of Labor addressed an appeal reopening issue in part as follows: 

There is a presumption that mail which is properly addressed 
and placed within the U.S. mail system will be timely delivered to that address. Only if it can be shown that some circumstance occurred which prevented or reasonably can be 
shown to have prevented the delivery of the mail can that presumption be overcome...and the fact that he did receive the packet of documents would strengthen the presumption that mail is correctly delivered to his address.  


The record fails to support the presumption that Mr. Waldeck did not receive the notices sent on July 6 and July 19. There is no evidence of any current mail difficulties at his address of record or any evidence of returned mail to the division. 

If only one document had been allegedly lost in the mail it would have been more credible. The likelihood of two documents from the Department of Labor misdelivered incorrectly is highly improbable. 

Based on the above, Mr. Waldeck has not shown that his failure to attend the July 18 meeting was beyond his control. Benefits were properly denied.


DECISION
The fillin "" \d ""determination issued on July 28, 2005fillin "" \d "" is AFFIRMEDfillin "" \d "". Benefits are deniedfillin "" \d "" for the weeks ending July 23 and July 30, 2005fillin "" \d "".

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on August 26, 2005fillin "" \d "".









Catherine Miller, Hearing Officer


