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CASE HISTORY

Mr. Kelly timely appealed a July 28, 2005 denial of unemployment insurance benefits under AS 23.20.379. The issue before the Tribunal is whether he voluntarily quit suitable work without good cause.


FINDINGS OF FACT
Mr. Kelly began work for the employer in April 2002. In May 2005 he was working full-time as a lead roustabout earning $17.50 per hour. On May 12, 2005, his subordinate cut his hand. Mr. Kelly failed to report the injury immediately as required. He was suspended for three days, demoted from lead roustabout, and his pay was reduced to $16.00 per hour.  Mr. Kelly began doing the combined duties of a regular roustabout and a welder’s helper about May 15.

Mr. Kelly asked on May 16 if he could be raised back up to his old pay rate. The superintendent told him “it was just a little hiccup and would be taken care of.” At the end of May, Mr. Kelly asked again about getting his pay raised and the field foreman told him that he would “see about it.” Mr. Kelly asked a third time on June 16 and the foreman said that he would see what he could do. 

On June 20, Mr. Kelly was told that because the employer lost the contract he had been on as a roustabout, his position was now going to officially changed to be a welder’s helper instead of a roustabout. The pay was the same, $16.00 per hour, and the change was effective June 13. Mr. Kelly accepted the position because he was told that it was the only position available. 

The following day Mr. Kelly changed his mind and resigned effective immediately. Mr. Kelly would have taken the job of a welder’s helper if he had been offered his old pay rate of $17.50 per hour but he was not willing to continue working at $16.00 per hour.

Mr. Kelly has been a welder’s helper in the past for his current employer as well as previous employers. According to State of Alaska’s Research and Analysis website, $16.00 is above the mean wage for a welder’s helper. 


PROVISIONS OF LAW
AS 23.20.379 provides, in part:


(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker...

(1) left the insured worker's last suitable work voluntarily without good cause…


(c)
The department shall reduce the maximum potential benefits to which an insured worker disqualified under this section would have been entitled by three times the insured worker's weekly benefit amount, excluding the allowance for dependents, or by the amount of unpaid benefits to which the insured worker is entitled, whichever is less.

8 AAC 85.095 provides, in part:


(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes

(1) leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work;

CONCLUSION

“A worker has good cause for voluntarily leaving work if the reduction of the worker's wage is 20% or more. If the reduction is between 10% and 20%, then there must be some other factors involved to be good cause. If the wage reduction is 10% or less, then the worker does not have good cause for voluntarily leaving work.” Gay v. State of Alaska, Super. Ct., 4FA-88-509 Civil, January 25, 1989.

Mr. Kelly’s reduction in pay was less than ten percent. Applying Gay v. State of Alaska cited above, that amount of a pay reduction does not establish good cause to leave work. In addition, Mr. Kelly’s reduction in pay was the result of a justifiable demotion due to Mr. Kelly’s inability to perform capably as a lead roustabout.
“A worker leaves without good cause if the worker leaves rather than accept a transfer to reasonable related work at a reasonably comparable rate of pay.” Stempniak, 9029033, April 24, 1991. 

Mr. Kelly had been doing the duties of a welder’s helper along with his roustabout duties since he was demoted over a month previously and had also been employed as a welder’s helper in the past. In addition, he was being paid above prevailing wage for the area for either position. Although it is understandable that Mr. Kelly was disappointed at being “demoted” and having his salary reduced, neither the change in wages nor the change in duties was significant enough to establish good cause for quitting. 

DECISION
The July 28, 2005 separation from work determination is AFFIRMED. Benefits are denied for the weeks ending June 25, 2005 through July 30, 2005.

Mr. Kelly’s benefits remain reduced by three times the weekly benefit amount. He may be ineligible for the receipt of extended benefits.


APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on August 24, 2005.
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