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CASE HISTORY

The employer filed a timely appeal against the July 6, 2005 determination that allowed the claimant benefits under AS 23.20.379 on the ground that he was dismissed for reasons other than misconduct connected with the work. The issue is whether he was discharged for work-connected misconduct.

FINDINGS OF FACT

Mr. Tafune began working for the employer on June 8, 2004 and last worked on September 3, 2002. He worked as a full-time “unloader,” earning $10.27 per hour. His responsibilities included unloading freight, stacking freight on pallets and stocking shelves.
On June 20, 2005 a female associate reported to Ms. Petrie-Redman, an assistant manager, that she had been touched inappropriately and in an unwelcome manner by Mr. Tafune while they were both on the clock on June 18.  An investigation ensued. 
During the investigation, it was revealed that Mr. Tafune and the female associate had been in a boyfriend-girlfriend relationship but that the relationship had ended approximately one year before. 

When Ms. Petrie-Redman questioned him about the June 18 incident, 
Mr. Tafune admitted that he wanted to get back into a relationship with the female associate and that he had touched her as she had reported. He also reported that he was very sorry for his June 18 behavior.
Approximately four hours after being advised of the June 18 incident, 

Ms. Petrie-Redman discharged Mr. Tafune for gross misconduct, as he had violated the employer’s harassment policy (exhibit 1, page 8). At hire Mr. Tafune had been advised of the employer’s policies, for which he signed an acknowledgement form saying that he had received and read the employer’s policies.
Exhibit 3 is a copy of the claimant’s statement to the claim center representative. In that statement, the claimant was very reluctant to speak about why he was dismissed from his job but indicated it had something to do with a female employee.
STATUTORY PROVISIONS

AS 23.20.379 states, in part:
(a) An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker…

(2)
was discharged for misconduct connected with the insured worker's last work.

8 AAC 85.095 states, in part:

(d)
“Misconduct connected with the insured worker’s work” as used in AS 23.20.379(a)(2) means

(1) A claimant’s conduct on the job, if the conduct shows a wilful and wanton disregard of the employer’s interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer’s interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgement or discretion…

CONCLUSION

In Belcher v. State of Alaska, Dept. of Labor and Workforce Development, AK Super. Ct. 3rd JD, 3AN-00-3679 CI, May 28, 2001, the court discussed aspects of 8 AAC 85.095(d)(2). The court interpreted “willful” as meaning “’voluntarily’, ‘intentional,’ ‘deliberate,’ ‘knowingly,’ and ‘purposely’” and “wanton” as meaning “‘reckless,’ ‘heedless,’ and ‘malicious.’”
With regard to sexual harassment, the Employment Security Division’s Benefit Policy Manual in section MS 390 states, in part: 

Sexual harassment is unwanted language, touching, gestures, or displays that are sexual in nature and intent. Sexual harassment is illegal in the workplace, and therefore is clearly injurious to the employer. However, it is important to distinguish between sexual harassment and merely playful conversation. A stricter standard should be employed when the harasser is in supervisory line of authority, as the person being harassed may feel less able to correct the behavior. To be sexual harassment, the behavior must be known to the harasser to be unwelcome.
The Employment Security Division's Benefit Policy Manual, section MC 500 is pertinent and states, in part, with regard to violating a company policy:
If the worker knowingly violates a rule, the violation is willful even though there was no intention of harm to the employer… 
Mr. Tafune’s admission to the employer establishes he committed an act of sexual harassment. The Tribunal can conclude that he knew of the employer’s sexual harassment policy, as he had signed a form stating he read and understood the employer’s policies. Consequently, the evidence does establish that Mr. Tafune’s June 18 actions in violating the employer’s policy were willful and were against the employer’s best interest. His resulting discharge is held to be for work-connected misconduct. 

DECISION

The July 6, 2005 determination is REVERSED. Mr. Tafune is denied unemployment insurance benefits for the week ending June 25, 2005 through the week ending July 30, 2005. His maximum benefit entitlement is reduced by three weeks, and he may not be eligible for the receipt of extended benefits.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days of the date of the decision. The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on August 24, 2005.


Diane Reeves, Hearing Officer


