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CASE HISTORY

Ms. Kuntzman appealed a July 28, 2005 determination that denied her benefits under AS 23.20.379. The issue is whether the employer discharged her for misconduct connected with her work.


FINDINGS OF FACT

Ms. Kuntzman worked as an insurance agent for the employer. The employment began in May 2001. Ms. Kuntzman was discharged July 12, 2005. The work was located in Kenai, Alaska. 
Ms. Kuntzman received verbal and written reprimands on July 12, 2005  (Exhibit 4, page 1). The employer wanted to see improvement in teamwork, accountability, focus, and professionalism. In verbally warning her, the employer itemized two incidents. The first was where Ms. Kuntzman assisted another agent's unhappy customer because the agent was busy.                   Ms. Kuntzman had called the underwriter of the customer's policy for clarification on the premium. She had not known that the underwriter had already been queried about the problem. Ms. Kuntzman did not believe the customer's agent had complained to the employer but speculated the underwriter may have complained. 
The second incident was reported where Ms. Kuntzman assisted a customer who turned out to be the client of another agent in the office. Although          Ms. Kuntzman had apologized to the other agent, it was nevertheless considered insufficient. 

On July 12, 2005, the employer asked Ms. Kuntzman to sign her copy of the reprimand. Ms. Kuntzman told her employer that she did not have it with her. Ms. Kuntzman went to her home to get it. While there, she wrote up a written response to the reprimand (Exhibit 4, page 2). In that response Ms. Kuntzman explained that she felt she was part of the team, that customers complain about everybody at times, and that she had tried to be open to improvement. She then ventured her reason why she and the owner of the company had been having "issues."
The employer disagreed with submission of a response rather than signing the reprimand, and especially disagreed with Ms. Kuntzman's analysis of past problems (mainly personal) between them, and dismissed Ms. Kuntzman.


PROVISIONS OF LAW
AS 23.20.379 provides, in part:
(a) An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker. . .

(1) was discharged for misconduct connected with the insured worker’s work.

8 AAC 85.095 provides, in part:

(d)
“Misconduct connected with the insured worker’s work” as used in AS 23.20.379(a)(2) means

(1) A claimant’s conduct on the job, if the conduct shows a wilful and wanton disregard of the employer’s interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer’s interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion; or


CONCLUSION
In Rednal, Comm'r Dec. 86H-UI-213, 8/25/86, the Commissioner states in part:


When a worker has been discharged, the burden of persuasion rests upon the employer to establish that the worker was discharged for misconduct in connection with the work. In order to bear out that burden, it is necessary that the employer bring forth evidence of a sufficient quantity and quality to establish that misconduct was involved….


The employer did not attend the hearing in this matter. The final incident that led to Ms. Kuntzman's termination was her submission of a response to a written reprimand she received. The Appeal Tribunal does not consider this response or the contents insubordinate. The Appeal Tribunal therefore does not find misconduct connected with Ms. Kuntzman's work. A disqualification will not be imposed.
DECISION
The July 28, 2005 determination based upon AS 23.20.379 is REVERSED.  Ms. Kuntzman is allowed benefits beginning with the week ending July 16, 2005 through week ending August 20, 2005. Her maximum payable benefits are not reduced by three weeks, and she may be eligible for future extended benefits.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on August 25, 2005.
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