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STATEMENT OF THE CASE

On August 8, 2005, Mr. Brinkman timely appealed a notice of determination issued under AS 23.20.379. The issue before the Appeal Tribunal is whether he voluntarily quit suitable work without good cause.

FINDINGS OF FACT

Mr. Brinkman began working for the employer on July 10, 2005. He last worked on July 22, 2005. At that time, he normally worked 50 hours per week and earned $14 per hour.

When Mr. Brinkman was hired, he was told it would be as a heavy equipment operator and bundler, duties he was used to performing in his over 25 years in the industry.  There was no mention of salary and Mr. Brinkman assumed he would be making at least $2 more per hour than the $14 he discovered he was being paid three days into the job.  
Mr. Brinkman thought his job would consist of using heavy equipment to unload the logs from the trucks, make the logs into bundles and operate the yard. Once Mr. Brinkman was on the job, he was required to spend at least half of his day banding and painting the ends of the logs.  Mr. Brinkman is 
6’ 2” tall and weighs over 272 pounds.  He is 62 years old.
The banding consisted of running up and down on bundles of logs ranging six to seven feet in height, which Mr. Brinkman found very difficult to do, given his age and size and slippery surface of the logs.  Because he was responsible for the banding, he was required to get up and down on the ladder to his vehicle up to 30 times per day, which he also found physically exhausting. In 
Mr. Brinkman’s experience, logging yards have always had at least two workers, eliminating the need for the heavy equipment operator to do the banding and painting.  Mr. Brinkman understood the employer’s methods and appreciated that the yard was a small operation.
Mr. Brinkman gave a three-day notice of resignation and quit effective July 22, for two reasons. He felt the job was too physically demanding and unsafe, and he felt the wages were too low.  He did not complain of the difficulty he was having banding and painting or that he felt climbing on the slippery logs posed a potential safety risk.  He did not request at least a partial transfer to other work because he did not think the employer could accommodate him, given the size of the yard.  He saw a doctor after quitting for leg cramps and was advised it was due to his weight.
Mr. Brinkman did complain about the wage and was told that was the way it was for now.  Mr. Brinkman lost hope of an increase, as he knew of several employees who had been working there for years for what he considered the same low wage. Mr. Brinkman had made at least $4 more per hour at his last job earlier this year, and $2 more per hour the last time he worked in a similar capacity as his current position, which was many years ago.
Mr. Brinkman offered to stay past his last day of work to assist in the training of a replacement, but his offer was not accepted.  Had he been paid more money, he would have attempted to stay in his position longer.
STATUTORY PROVISIONS

AS 23.20.379. Voluntary quit, discharge for misconduct, and refusal of work.

(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker

(1)
left the insured worker's last suitable work voluntarily without good cause; or

(2) was discharged for misconduct connected with the insured worker's last work.

8 AAC 85.095. Voluntary Quit, discharge for misconduct, and refusal of work.

(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes

(1)
leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work;

(2)
leaving work to accompany or join a spouse or maintain a family unit in a location from which it is impractical to commute to that work, so long as the decision to leave work was reasonable in view of all the facts, no reasonable alternative existed to leaving work, and the worker's actions were in good faith and consistent with a genuine desire of retaining employment;

(3)
leaving unskilled employment to attend a vocational training program approved by the director under AS 23.20.382, only if the individual enters that training upon separating from work.

CONCLUSION

The definition of good cause for leaving work in 8 AAC 85.095 contains two elements. The underlying reason for leaving work must be compelling, and the worker must exhaust all reasonable alternatives before quitting. Craig, Comm'r Dec. 86H-UI-067, June 11, 1986. A claimant seeking to establish good cause must satisfy both PRIVATE 
elements.

A worker has good cause for voluntarily leaving due to illness or injury only if the worker's physical condition compels him to leave. The worker must have no reasonable alternative. Hok-Demmott, Comm'r. Dec. 9321805, June 15, 1993. The worker's opinion regarding his or her condition is not necessarily controlling. There must be supporting evidence to show that continued employment is harmful to the worker's health. Norwood, Comm'r. Dec. 83H-UI-06, March 21, 1983. This usually requires a physician's statement, although other evidence may suffice.PRIVATE 
 Benefit Policy Manual, §VL 235.25.

Either competent medical evidence of an inability to continue work is required, or the inability must be so evident that reasonable minds could not possibly differ about the inability. The fact that there was no medical recommendation to quit does not necessarily mean that the quit was without good cause. The worker need only offer competent testimony that sufficient health reasons existed to justify her termination after reasonable efforts to adjust the situation before quitting. Graves, Comm'r Dec. No. 84H-UI-197, October 19, 1984. Cited in ESD Benefit Policy 235.05-1.
Hazards which are normal for the occupation do not give a worker a compelling cause to quit, unless the worker's personal condition makes the occupation exceptionally risky, hazardous, or stressful for him. Sumner, Comm'r Dec. No. 87H-UI-256, August 31, 1987.
"[I]t is the employer's right to establish the methods and quality of work."  In Stevens, Comm'r Decision 84H-UI-324, February 22, 1985.
Although Mr. Brinkman was concerned for his health and safety, he has not brought forth evidence sufficient to provide a compelling reason to quit for those reasons.  He did not seek medical attention until after he quit, and although he may have found the work physically difficult, there is no indication he was incapable of performing it.  He did not submit any medical reports advising him to discontinue working in the logging industry or confining the type of labor he is able to perform.  Although he was fearful of slipping, he did not report any accidents or show the working conditions were more hazardous than normal for the occupation. He admitted the yard was small and although he did not like doing the banding and painting, he could understand the employer’s right to establish the methods of work.
As much as Mr. Brinkman did not like the work or working conditions, he would have remained employed, at least for a somewhat longer period, if the wages were higher.  Thus, the main reason for Mr. Brinkman quitting at the time that he did was the wage.
The Employment Security Division’s Benefit Policy Manual VQ 500.1 states in part:

If the employer made a definite promise to the worker and then broke the agreement, the worker has good cause for voluntarily leaving work. In hiring workers, the employer has the responsibility to give complete and accurate information regarding the duties, hours, working conditions, and wages of the job so that a prospective worker can determine the suitability of the work. A significant misrepresentation on the employer's part demonstrates a lack of good faith. A newly-hired worker has good cause to voluntarily leave work under such a circumstance. 
The employer did not meet its burden upon hiring Mr. Brinkman in disclosing the exact duties, working conditions, or wages.  Mr. Brinkman thought he would be making at least $2 more per hour and complained immediately upon discovering the error in that assumption.  He had made at least $4 more per hour at his last job, and $2 more per hour the last time he worked in a similar capacity.  Because the employer did not discharge its “notice” obligation in revealing the wage at the time of hire, and the wage was below what 
Mr. Brinkman was used to making, he had good cause to quit for that reason.
It is the conclusion of the Appeal Tribunal that Mr. Brinkman voluntarily left suitable work with good cause.

DECISION

The notice of determination issued in this matter on August 4, 2005 is REVERSED. No disqualification under AS 23.20.379 is imposed. Mr. Brinkman is allowed benefits for the weeks ending July 30, 2005 through September 3, 2005 so long as he is otherwise eligible. The reduction of his benefits is restored, and he is eligible for the receipt of extended benefits, so long as he is otherwise eligible.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days of the date of the decision. The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Juneau, Alaska, on September 7, 2005.
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