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STATEMENT OF THE CASE

On August 10, 2005, Ms. Fortune timely appealed a denial of unemployment insurance benefits under AS 23.20.379. The issue before the Tribunal is whether she was discharged for misconduct connected with her work.

FINDINGS OF FACT

Ms. Fortune began working for the employer on June 4, 2004. She last worked on June 29, 2005. At that time, she normally worked 60 hours per week and earned $7.15 per hour as a seafood processor.

Mr. Cataraja was Ms. Fortune’s production lead supervisor.  During their early working relationship they were friends and flirted with having a relationship. At some point Ms. Fortune learned he was married and became upset with him.  Ms. Fortune complained to upper management that she felt Mr. Cataraja was using his supervisory status to discredit her work performance and personnel file in retaliation for her alleged continued refusal of his advances.  She requested he be removed as her supervisor and management declined.
On June 19, Ms. Fortune telephoned Mr. Cataraja at his residence and told him she thought the personal conflict between them had gotten out of hand and that certain comments he had made to her were not funny and were making her ill.  After that evening, she thought the two of them had come to an arrangement to control the matter on their own.

On June 22, Mr. Cataraja called Ms. Fortune a “horse” on the production line and several other lead workers joined in, further antagonizing Ms. Fortune, and as she saw it, baiting her.  She responded by calling Mr. Cataraja a “monkey.”

Later, Ms. Fortune befriended Ms. Estrada, a newly hired co-worker, and warned her against becoming close to Mr. Cataraja for fear she would get hurt.
After complaining to his immediate supervisor, Mr. Cataraja filed a formal complaint with the Human Resource Department against Ms. Fortune for sexual harassment, stating he was being harassed and intimated by her both in the production line at work and during off-work hours.  Both parties submitted witness lists.  The employer conducted a formal investigation, interviewing approximately 30 employees.  The investigation was conducted by the Human Resource Manager at Dutch Harbor and Ms. Abarro, the Human Resource Representative at Dutch Harbor. Ms. Fortune does not think her witnesses were interviewed.
Ms. Fortune submitted a four-page letter to Ms. Abarro regarding the allegations and adding her own, which was discussed for over four hours between the two of them on June 28.

At the end of the investigation, it was concluded that the allegations against Ms. Fortune were true and she was discharged on July 1, 2005, for violating a company policy.  Specifically, she was discharged for displaying intimidating, harassing, threatening and abusive behavior towards a fellow employee.  
Ms. Abarro stated that witnesses she interviewed described Ms. Fortune having physical contact with Mr. Cataraja, blowing kisses and chasing after him while on the production line, telephoning him after work hours, and threatening him with her fists raised, while telling him she was going to get him.
Ms. Fortune had received three prior warnings regarding similar behavior towards another male employee who became a supervisor, and with whom she had a personal relationship.  The warnings had been issued on July 2, 2004, July 20, 2004 and May 16, 2005.  She refused to sign the reprimands. She agreed there was conflict between the two of them.
STATUTORY PROVISIONS

AS 23.20.379. Voluntary Quit, Discharge for misconduct, and refusal of work.

(a) An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker

(1) left the insured worker’s last suitable work voluntarily without good cause; or

(2) was discharged for misconduct connected with the insured worker's last work.

. . . .

(c) The department shall reduce the maximum potential benefits to which an insured worker disqualified under this section would have been entitled by three times the insured worker’s weekly benefit amount, excluding the allowance for dependents, or by the amount of unpaid benefits to which the insured work is entitled, whichever is less.

(d) The disqualification required in (a) and (b) of this section is terminated if the insured worker returns to employment and earns at least eight times the insured worker’s weekly benefit amount.

8 AAC 85.095. Voluntary quit, discharge for misconduct, and refusal of work.
(d)
“Misconduct connected with the insured worker’s work” as used in AS 23.20.379(a)(2) means

(1) A claimant’s conduct on the job, if the conduct shows a wilful and wanton disregard of the employer’s interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer’s interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgement or discretion; or

(2) A claimant’s conduct off the job, if the conduct

(A)
Shows a wilful and wanton disregard of the employer’s interest; and

(B)
either

(i)
has a direct and adverse impact on the employer’s interest; or

(ii)
makes the claimant unfit to perform an essential task of the job.

CONCLUSION

A Hearing Officer must base his decision on a "preponderance of evidence." See e.g. Patterson, Comm'r Dec. 86H-UI-233, 1C Unemp. Ins. Rptr. (CCH), AK ¶8121.28, 10/16/86. "Preponderance of evidence" has been defined as "that evidence which, when fairly considered, produces the stronger impression, and has the greater weight, and is more convincing as to its truth when weighed against the evidence in opposition thereto." Adelman, Comm'r. Dec. 86H-UI-041, 1C Unemp. Ins. Rptr. (CCH), AK ¶8121.25, 5/10/86, citing S. Yamamoto v. Puget Sound Lumber Co., 146 P. 861, 863 (WA).

The Tribunal is not an investigative body, rather, the parties to an appeal must bring forward any evidence they would like considered in an appeal. Galusha, Comm’r Dec. 96 2396, February 11, 1997.

Uncorroborated hearsay evidence must normally be given less weight than that of the sworn testimony of eyewitnesses to an event. Only if first-hand testimony is clearly not credible, should hearsay statements be considered more reliable. Weaver, Comm'r. Dec. 96 2687, February 13, 1997.


"'Misconduct' cannot be established on the basis of unproven allegations." Cole, Comm'r    Dec. 85H-UI-006, January 22, 1985. "Generally, hearsay evidence if relevant, is sufficient to uphold a finding in absence of an objection." In Sims, Comm'r Decision 84H-UI-007, 1/27/84 quoting Jefferson v. City of Anchorage, 374, P.2d 241 (Alaska 1962); Gregory v. Padilla, 379 P.2d 951 (Alaska 1962).

It is clear Ms. Fortune had complications in the workplace by engaging in personal relationships at different times and of varying degrees with two male employees who were or who became her superiors.  The extent to which 
Mr. Cataraja was actually harassed by Ms. Fortune, above and beyond the normal interplay of a budding relationship gone sour, is not clear.
Although the employer conducted what it described as an extensive investigation, the objectivity and findings of that investigation have been challenged by Ms. Fortune. Those challenges have not been adequately dispelled by the employer, either by exhibits within the record or the calling upon witnesses to provide first-hand testimony.  The latter opportunity was well within the capability of the employer to produce.
This case turns on the sufficiency of the evidence. While the record consists of previous warnings to Ms. Fortune for similar behavior, which may under different circumstances affect her credibility and turn the preponderance, in this case they are not authenticated as a true recording of the events by Ms. Fortune, and again, are unsubstantiated by first-hand testimony. The employer lacked any first-hand testimony or evidence about the claimant’s alleged harassment of her supervisor, 

Mr. Cataraja, or any inappropriate demeanor at a time she may not have been “baited.” 

The Appeal Tribunal does not dispute an employer’s ability to discharge an employee whose behavior or actions may be detrimental to their business interests. However, in this case, the employer has failed to meet its burden that the claimant was discharged for misconduct connected with the work. 
DECISION

The notice of determination issued in this matter on July 21, 2005 is REVERSED. No disqualification under AS 23.20.379 is imposed. Benefits are allowed for the weeks ending July 2, 2005 through August 6, 2005. The reduction of Ms. Fortune’s benefits is restored, and she is eligible for the receipt of extended benefits, so long as she is otherwise eligible.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days of the date of the decision. The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Juneau, Alaska, on September 20, 2005.
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