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CASE HISTORY

Mr. Lekites appealed an August 9, 2005 determination that denied him benefits under AS 23.20.379. The issue is whether he was discharged for work- connected misconduct.

FINDINGS OF FACT
Mr. Lekites began work for this employer in March 2003. His last day of work was July 26, 2005. Mr. Lekites worked as the airline flight follower. His duties were to schedule and dispatch flights, make flight arrangements with customers, prepare flight manifests, etc. His position required him to interface with customers as well as other employees. 
The employer had little complaint with Mr. Lekites' customer service. However, Mr. Lekites had on-going problems with coworkers. Both Ms. McCann, the owner, and Mr. Epps, the general manager, had witnessed Mr. Lekites loose his temper, slamming doors, and throwing things around. Mr. Lekites was also described as condescending and "bossy" with coworkers, and would never take responsibility for his negative behavior.  Mr. Lekites had been counseled many times for his behavior.  
In July 2005, the employer received a complaint from a female pilot, requesting a meeting to discuss Mr. Lekites' behavior (Exhibit 14). She was concerned that Mr. Lekites asked customers if they were "ok" flying with her; that he did not provide complete manifests and failed to provide freight and human weights, and when asked to do so did it "with an obvious resentment." She went on to say that Mr. Lekites asked passengers getting off the plane if their flight was okay and would add, "she didn't make you sick did she?"
Another document (Exhibit 13) from Deb Moseley f/k/a Deb Doty complained, among other things, that "Jason compromised my safety by pressuring me to take flights when the weather was not conducive to flying." She also said that Mr. Lekites would not let the pilots look at the schedule, because he "liked to control information."

Mr. Lekites had asked only one person whether the flight had made them sick and he had done so in a joking manner because they looked ill. On one occasion when a plane was overloaded, the plane had departed after             Mr. Lekites' shift had ended and he had made the next dispatcher aware of the weight situation. Mr. Lekites had never failed to put weights on the manifest out of anger but because he was busy. Pilots themselves had the last word on weather conditions and flying in weather, and the pilots had no need to look at the daily schedule.
 The employer forthrightly testified that Mr. Lekites was good with customers, which explained why the employer attempted to work with Mr. Lekites and his negative behavior.


PROVISIONS OF LAW
AS 23.20.379 provides in part:


(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker



(2)
was discharged for misconduct connected with the insured worker's work.

8 AAC 85.095 provides, in part:


(d)
"Misconduct connected with the insured worker's work" as used in AS 23.20.379(a)(2) means



(1)
a claimant's conduct on the job, if the conduct shows a wilful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer's interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion; or


CONCLUSION

The Employment Security Division's Benefit Policy Manual, Section MC 45.05, states in part:
"Attitude toward employer" refers to the manner in which the worker performs the services.  Although the worker's dislike of the employer or the job may underlie a discharge, the discharge is not for misconduct unless the worker's attitude is shown in acts or statements against the employer's interest.  Subjective qualities of attitude, such as disloyalty, poor attitude, or lack of ambition are not misconduct unless they are displayed in specific concrete behavior that is itself misconduct.

Mr. Lekites had a problem controlling his anger and temper, which manifested itself in slamming doors and throwing things around. Nevertheless, his customer relations were good which accounts for the length of time the employer tolerated his behavior. 
Certainly the circumstances  gave the employer a good business reason to eventually terminate Mr. Lekites. However, poor attitude is a very subjective matter, especially when it is tolerated for a lengthy period of time. True, 
Mr. Lekites was counseled about his behavior. Nevertheless, this Appeals Tribunal holds that the evidence is insufficient, for unemployment insurance purposes, to prove Mr. Lekites' attitude was so bad as to constitute misconduct.
DECISION
The notice of determination issued on August 9, 2005 is REVERSED. M4. Lekites is allowed unemployment insurance benefits under AS 23.20.379(a) for the weeks ending July 30, 2005 through September 3, 2005. Mr. Lekites’ benefits are not reduced by three times his weekly benefit amount. The determination will not interfere with his eligibility for extended benefits. 

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on September 6, 2005.
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Hearing Officer

