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STATEMENT OF THE CASE

On August 11, 2005, Ms. Hanson filed a timely appeal against a notice that she was denied unemployment insurance benefits under AS 23.20.379. The issue before me is whether she was discharged for misconduct connected with her work.

FINDINGS OF FACT

Ms. Hanson began working for the employer on January 24, 2003. She last worked on June 24, 2005. At that time, she normally worked 25-40 hours per week and earned $12.82 per week as an individual support specialist.

Ms. Hanson worked out of the employer’s office in Craig for 11 months before being transferred to the Ketchikan office.  On June 30, Ms. Hanson was discharged for not returning her employer’s telephone calls and not complying with several requests to turn in her service notes for the month of May.  The notes were due at the end of each month, and were necessary for the agency billing cycle to continue to receive program funding.
Ms. Hanson initially faxed her service notes for May to the Craig office on 

June 2, which were misplaced.  On June 3, the Craig office requested they be resent.  Ms. Hanson delivered the notes in person to the Ketchikan office and asked the front desk clerk to give them to Ms. Weiss, her new supervisor.  Unaccountably, the notes never made it to Craig and further requests were made of Ms. Hanson on June 7, June 8, June 13, June 16 and June 20.  The requests were made by telephone to Ms. Hanson’s resident telephone answering machine, as well as at least in part, by voice messages to her old and current cell phone numbers.
Ms. Hanson was aggravated to be getting calls for notes she had already submitted twice.  She gave her original notes to the Ketchikan office on June 3 which necessitated her reconstructing them.  She found this process to be  laborious and time-consuming.  Ms. Hanson considered the incessant telephone requests to border harassment, thought it “ridiculous” to have to respond, and did not see the need to be at the employer’s “beck and call.” 
Ms. Hanson notified Ms. Weiss sometime before June 13 that the notes would take at least one day to reconstruct.  When the family the service notes concerned informed Ms. Hanson they were having a meeting with Mr. Mercer, the program director, on June 21, she informed her supervisor on June 17 that she was going to give her notes to them to submit. The employer ultimately received the notes, which it considered to be incomplete, from the family.
Ms. Hanson had received a written warning on August 26, 2004 of the need to promptly reply to calls placed by the employer.
STATUTORY PROVISIONS

AS 23.20.379. Voluntary Quit, Discharge for misconduct, and refusal of work.

(a) An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker

(1) left the insured worker’s last suitable work voluntarily without good cause; or

(2) was discharged for misconduct connected with the insured worker's last work.

. . . .

(c) The department shall reduce the maximum potential benefits to which an insured worker disqualified under this section would have been entitled by three times the insured worker’s weekly benefit amount, excluding the allowance for dependents, or by the amount of unpaid benefits to which the insured work is entitled, whichever is less.

(d) The disqualification required in (a) and (b) of this section is terminated if the insured worker returns to employment and earns at least eight times the insured worker’s weekly benefit amount.

8 AAC 85.095. Voluntary quit, discharge for misconduct, and refusal of work.
(d)
“Misconduct connected with the insured worker’s work” as used in AS 23.20.379(a)(2) means

(1) A claimant’s conduct on the job, if the conduct shows a wilful and wanton disregard of the employer’s interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer’s interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgement or discretion; or

(2) A claimant’s conduct off the job, if the conduct

(A)
Shows a wilful and wanton disregard of the employer’s interest; and

(B)
either

(i)
has a direct and adverse impact on the employer’s interest; or

(ii)
makes the claimant unfit to perform an essential task of the job.

CONCLUSION

An employer has the right to expect that a reasonable order will be obeyed. Sorensen, Comm'r Rev. No. 9123334, April 2, 1992. Implicit in the contract of hire is the submission of the worker to the lawful and reasonable authority of the employer. Although reprimands or warnings are necessary in most cases to make certain that the worker was aware that the conduct was unsatisfactory, a single act of insubordination may constitute misconduct, if it is serious enough. Cantrell, Comm'r Rev. No. 9225160, June 30, 1992. It is assumed that disobedience, insolence, and the negation of authority injure an employer's interest. ESD Benefit Policy Manual, MC 255.05-1.PRIVATE 

Failure to follow an employer's reasonable instructions constitutes misconduct in connection with the work. Layman, Comm'r Dec. 88H-UI-168, August 2, 1988.

The employer does have the right to set the parameters of the work. Furthermore, insubordination--that is, refusal to obey a reasonable request of the employer--does constitute misconduct. Vaara, Comm'r Dec. No. 85H-UI-184, September 9, 1985.

In Belcher v. State of Alaska, Dept. of Labor and Workforce Development, AK Super. Ct. 3rd JD, 3AN-00-3679 CI, May 28, 2001, the court discussed aspects of 8 AAC 85.095(d)(2). The court interpreted “willful” as meaning “’voluntarily’, ‘intentional,’ ‘deliberate,’ ‘knowingly,’ and ‘purposely’” and “wanton” as meaning “‘reckless,’ ‘heedless,’ and ‘malicious.’”

The Tribunal can sympathize with Ms. Hanson’s frustration at having to recreate and resubmit the service notes, but the employer needed the notes for the funding of the program.  As such, it was not an unreasonable request.
Ms. Hanson has not submitted any evidence that would show the recreation of the notes imposed an undue hardship on her, or any circumstance beyond her control that prevented her from answering the calls of her employer or keeping it apprized of her progress.

Because the request of the employer was reasonable and Ms. Hanson has not shown it was beyond her control to produce the notes for a third time, her actions in not doing so display a deliberate and heedless disregard for the interests of her employer.
It is the conclusion of the Appeal Tribunal that the employer discharged 
Ms. Hanson for misconduct connected with the work.

DECISION

The notice of determination issued in this matter on August 1, 2005 is AFFIRMED. Ms. Hanson is denied unemployment benefits under AS 23.20.379. Benefits are denied for the weeks ending July 2, 2005 through August 6, 2005. The reduction of Ms. Hanson’s benefits and ineligibility for extended benefits remain.
APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days of the date of the decision. The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Juneau, Alaska, on September 13, 2005.
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Hearing Officer
